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Art. I.— The REGISTRATION of ASSURANCES BILL. 



1 . The Registration of Assurances Bill. 

2. Regp'stration and Real Property Commission. First Report. 1850. 

rilHE great experiment is at last on the point of being tried. 
J. It is highly probable that before the publication of these 
obserrations the fiat of the legislature will have established that 
mighty innovation — ^an, effectual General Register for all trans- 
actions affecting any lands in England or Wales. 

In the whole range of subjects which embrace the mode of 
transmitting and ascertaining the rights to property, there is 
none that approaches in importance this question of the Regis- 
tration of Assurances. The view of the question, as it arises 
in the simplest state of things, viz.^ where land is always held 
in absolute right, is very clearly put by the Real Property 
Commissioners in their Second Report.^ "Jn all civilized 
countries," they say, '' the title to lands depends in a great 
measure upon written documents. The purchaser looks, and 
is empowered by law to look, for proof of the seller's right 
beyond the mere fact of his possession. It is obvious that a 
documentary title cannot be complete unless the party to whom 
it is produced can be assured that no document which may 
defeat or alter the effect of those which are shown to him is 
kept out of sight. It follows that means should be afforded by 
the law for the manifestation of all the documents necessary to 
complete the title, or for the protection of purchasers against 
the effect of any documents which, for the want of such means, 
have not been brought to their knowledge; in other words, that 
there should be a General Register." 

> Page 2. 
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2 The Registration of Assurances Bill. • 

In the state of things we have supposed, there can be no 
doubt that there should be a General Register ; but it is quite 
another question whether, in the state of things which actually 
obtains, a General Register, now to be introduced for the first 
time, is expedient or even practicable. Nor are there wanting 
very important names in the list of those who maintain the 
inexpediency of such a measure, from the consequences, fore- 
seen and unforeseen, to which it may lead; that even apart 
from those consequences, the very dread of which is an evil, a 
General Registry will neither facilitate, nor cheapen the de- 
duction of titles, nor give results more to be relied on than the 
measures now in use: while not a few, whose opinions, and 
even whose prejudices, are entitled to be treated with respect, 
insist, that whatever may be the case at present, all consi^ 
deration of its expediency will very speedily have to be laid 
aside, for that any scheme of general registration will be found, 
after a short time, impossible to be worked ; and that a General 
Register would, in a very few years, be destroyed by its own 
enormous weight.^ 

The great majority, however, of persons qualified to judge, and 
who have had the whole matter fully before them, are in favour 
of Registration. The Real Property Commissioners, in 1830, 
were unanimously in favour of such a measure.* So were the 
Select Committee of the House of Commons, to whom Lord 
(then Mr.) Campbell's bill was referred to in 1832,^— unanimous 
at least as to the advantages in cases of large purchasers, though 
they spoke dubiously as to its effect upon small estates : and so 
lastly, are the present Conveyancing and Registration Commis- 
sioners, Lords Langdaie and Beaumont, Messrs. Bellenden Ker, 
Coulson, Frere^ Humphry and Broderip; the latter two gen- 
tlemen differing from their fellow-commissioners only as to the 
nature of the indexes, and not at all as to the propriety of a 
Register Office being established. We should feel disposed to 
bow to so eminent an array of authority, even if the reasons by 
which they support their opinions failed to convince us. Not 
only, however, do the reasons advanced by them seem unan- 

* Sugden, V. and P. p. 997. 

' The Commissioners were, Mr. (now Lord) Campbell, Messra. Tinney, 
Sanders, Duval, Hodgson, Duckworth, Brodie and Tyrrell. 

^ The names were, Mr. Campbell, Lord Morpeth, Sir J. Johnstone, Messrs. 
Littleton, Blamire, Labouchere, Sandford, Freshfield, Jones, Wood, Vernon, 
Stephenson, Lord Robert Grosvenor, Mr. Byng, Lord Milton, Lord Sandon, 
Messrs. Portman, O'Connell, Cutler Fergusson, Spence, J. A. Smith, Wigram, 
Bonham Carter, W. Brougham, Strickland, Paget, Jephson, Vernon, Burge: to 
whom were added, on different occasions, Messrs. Loch, Lascelles, Trail, Slaney, 
Sir Charles Wetherall, Mr. Hervey, Sir H. Williamson, Sir Thomas Freemantle, 
Mr. Buck, and Mr. Hodgson. — Comm, Jour., Ixxxvii. 160, 227. 
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swerable, but many of the views and anticipations which have 
hitherto hindered the progress of opinion on this point, and 
delayed the establishment of a Registry, appear to us to be 
among the strongest inducements for making the experiment. 
For an experiment it certainly is : and there can be no cer- 
tainty of what may be the immediate consequences, far less 
what may be the remote but not less necessary results, of the 
change. But so the same may be said of every new occur- 
rence. A man who should be stopped by such a reflection as 
this could not perform the ordinary functions of life. 

It is indeed to the ultimate consequences of a system of 
General Registration that we look forward as about to furnish 
the best proof of its utility ; and also the best means of ren- 
dering the Register itself more simple and cheap. The informs 
in Cmiv^yancing which the Registry will, we hope, be the 
means of introducing, will, probably, in their turn, afford oppor- 
tunities for the gradual formation of a more perfect system of 
Registration than in the present state of the theory and practice 
of the Law of Real Property it is possible to establish. This 
was also felt by the late Real Property Commissioners ; they 
commence their remarks upon the subject of Registration, which 
occupies the whole of their Second Report (1830, xviii., Pari. 
Papers), by observing " that this subject appeared to them to 
exceed in magnitude and importance all the other subjects 
within the scope of their Commission ; that it had excited ge- 
neral intei^st; and they had found it to be so connected with 
almost every part of the Law of Real Property that the nature 
and details of any improvements to be suggested must greatly 
depend on the question, whether all deeds and instruments 
aTOCting the title were to be registered, or whether the se- 
curity of titles was still to rest on other expedients." The 
experience of a General Register will, it is hoped, suggest, and 
render practicable, many reforms which would otherwise remain 
unmeditated or unattempted. The most apparent of these are 
the abolition of the doctrine of notice, and a shorter period for 
carrying back a title than the monotonous sixty years now 
universally exacted. 

The object of all legislation on this subject ought to be to 
render the transfer of land as cheap, as simple, and as secure 
as possible. This appears to us to be all that is i^equired for 
the interests of the community. The community, however, is 
merely the aggregate of individuals; and the paramount object 
of every individual proprietor since the time of the Conquest 
has been to alien or charge his land secretly, without either pro- 
ceeding to perform any ceremonies on the land itself, or depositing 

b2 
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or registering any memorial whereby the terms of the disposition, 
or even its very existence, could be ascertained. So jealous 
are men of doing what they please with their own ; so jealous 
also, it may be, of any knowledge or suspicion moving abroad 
as to their real position in the world ; the rich, to avoid solici- 
tations; the needy, to avoid contempt. This object, secrecy, 
has at all times been pursued by proprietors in preference to 
simplicity and security^ and under the avowed necessity for 
increased expense. Tne constant efforts of the legislature, on 
the other hand, were for many centuries directed towards the 
publicity of all transactions affecting land. A history of that 
struggle, and of the similar struggle for the power of devising 
lands, and the holding land in mortmain, would be a history, 
if not of the whole real property law, at least of so much of the 
groundwork of that law as would leave little or nothing untold, 
except manifest explanations, deductions or corollaries.^ 

The old Saxon custom was to transact all conveyances at the 
County Court or Shiremote, and enter a memorial of them in 
the chartulary or leger book of some adjacent church or 
monastery ; ^ and when this fell into disuse, the ancient feudal 
method of conveyance, by giving corporal seisin of the lands, 
answered in some measure the same purpose, though insuffi- 
ciently, for there was merely the notoriety of giving possession, 
without the more accurate memorial, as in the Saxon times. 
But the many inconveniences which, while the lands remained 
subject to the incidents of feudal tenure, accompanied this open 
mode of investment — the liability to forfeiture, the incapacity to 
devise, the inconvenience and delay of a journey to the land 
itself — ^instead of leading men to abolish the system of tenure, 
upon which mainly these inconveniences were chargeable, led 
them to the contrivance of uses ; by means of which a beneficial 
fee simple, not liable to forfeiture or other feudal exactions, and 

' The legislature at length changed sides on the subject of devises, and by 
tbe Statute of Wills, 34 Hen. 8, c. 5, authorized as to the legal estate what had 
long been, surreptitiously at first, but afterwards quite avowedly, the practice as 
regarded the use or equitable estate. It was at last considered (reversing the 
policy of the common law) that the power to devise lands was beneficial to the 
community. And see in filackstone (2 Com. 268 — 273) a quaint rehearsal of 
the series of attack and defence between the legislature and tbe clergy on the 
subject of mortmain, in which however parliament got the better. It is well 
known that in the course of these struggles uses and conimon recoveries were 
invented or adopted, which more than any other contrivances or artifices have 
given the peculiar tone to Englisb real law. The long terms of years, which so 
long were the curse of our conveyancing system, were also a contrivance of the 
monks and their legal advisers. 

* 2 Bl. Comm. 342; and see ante. Vol. xi. N.S. 249, where a description of 
the ceremony is given, extracted from Hickes's Dissertation. 
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capable of being devised, could be secretly conveyed without 
going upon the land itself. Any single one of these incidents 
would nave been highly esteemed ; united, they offered so 
many attractions, as that nearly all the lands in the kingdom 
came at length to be conveyed by way of use.^ 

It has been the singular destiny a statute, containing, as 
Bacon observes, 'Hhe wisest and fittest ordinances, and the 
most foreseeing and circumspect savings and provisoes of any 
statute of these times,'' exactly and immediately to defeat one 
of its own declared objects. The favourite principle of the 
common law, as already observed, was that the right of property 
in land, and every transfer of it, should be open and notorious; 
and the secrecy with which uses might be declared to bind the 
land is expressly mentioned in the preamble as one of the 
mischiefs intended to be thereby guarded against. Yet the 
effect of the statute was, that not only the beneficial interest in 
the land as previously, but also the whole legal estate might be 
entirely transferred by a secret transaction, without any formality 
of giving or taking possession, and without even the security 
of any lasting document. The blot was immediately hit by 
vendors, and as quickly parried by the legislature by the 
statute of enrolments, wfcich enacted that no estate of freehold 
should pass by reason only of any bargain or sale thereof,^ 
unless such bargain and sale were enrolled within six months in 
some court of record at Westminster. Had this enactment 
been practically obeyed as was intended, it would^ in fact, have 
established a Ueneral Register. But even Henry the Eighth's 
acts of parliament, usually so sharp and effectual (especially 
where they touched the prerogative), were unable to cope with 
the ingenuity of practitioners, who even in those days delighted 
to drive a coach and six through that which they dare not tear 
in pieces. Upon these two statutes of uses and enrolments was 
founded the conveyance by lease and release, which, first in- 
troduced by Mr. Serjeant Moore, has endured for upwards of 
three hundred years, and which is even now the measure of the 
force and effect of modem conveyances, which it is declared, 
4 & 5 Vict. c. 21, shall be as effectual as a lease and release 
between the same parties. 

After this evasion the legislature no longer attempted to run 
counter to the indomitable obstinacy with which the owners 
of land insisted on secrecy. Perhaps, indeed, the policy of the 
law underwent some change ; for the kingdom was then about 
to enter a middle period of enlightenment, but submission, before 
entering on the long struggle under the Stuarts, one of the 

' Preamble, 27 Hen. 8, c. 10; Bac. Reading on Uses, 313. 
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fairest prizes of which was the abolition of the feudal tenure 
and all its vexatious yet valueless incidents on the Restoration. 
When this tenure was abolished, the right of testamentary 
disposition (which the common law denied) having long before 
been conceded, there no longer remained any objection to 
requiring that openness and notoriety which the common law 
desired m all transactions affecting lands, except that propen- 
sity to concealment already adverted to. The ceremonious livery 
of seisin peculiar to feuds was indeed now no longer applicable, 
since all feuds were swept away ; but there still remained that 
other part of the old Saxon formula — a memorial of the trans- 
action might be required to be registered. But during the long 
period of years during which secret declarations of uses had been 
in vogue, so many and so complicated interests, unknown to the 
common law, had sprung up and been taken into cognizance, 
chiefly connected with the doctrines of constructive notice and 
terms for years, that a register of conveyances was no longer the 
simple matter which it had been in the old Saxon times, when 
springing and shifting uses and trusts, equities of redemption, 
statutes and recognizances, were all unknown and undreamt of. 
Accordingly, we find that nothing came of the various schemes 
for a General Registry which were brought under the notice 
of the legislature during the interregnum from 1649 to 1659, 
'though special committees were sitting to inquire into the sub- 
ject during every year in that time, upon which were included 
most of the legal authorities of the day, with Sir Matthew Hale 
at their head. And afterwards, in 1670, when a Bill of Regis- 
ters was brought before the House of Lords in consequence (by 
a singular identity of circumstances with those under which the 
present measure is brought forward) of the recommendation of 
such a bill as a remedial measure by the Select Committee of 
that House appointed to inquire *' into the decay of rents and 
the falling off of trade," the dif&culties, theoretical or practical, 
were too great to be overcome. A committee was appointed to 
consider of a bill, with power to call in any of the judges to 
assist their deliberations ; but no bill was ever brought forward, 
and the subject was allowed to drop : and so down to the pre- 
sent time, with the exception of local acts, which are admitted 
to be constructed on faulty principles and with imperfect pro- 
visions, and are liable also to be now eluded, now overpowered, 
by the application of the doctrine of notice, actual and construc- 
tive, we remain without any endeavour at a substitute for the 
advantages which, in a period we look down upon as rude, 
persons dealing with land enjoyed. It is the Smithfield case 
of the wisdom of our ancestors* fallacy over again. We insist 
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upon a servile reproduction of what they did, although in cir- 
cumstances completely the reverse of theirs. Our ancestors 
uniforoilyy and very sensibly, adopted the contrivance of secret 
uses, when lands (not in use) were incapable of devise, were 
liable to forfeiture and other feudal incidents. But why do we 
obstinately adhere to the same secrecy now ? And further, as 
the advocates of the City nuisances appeal to the length of time 
during which the public has endured, and to the vested interests 
forsooth acquired by nuisance- mongers in the interim, so would 
those who obstruct the necessary re-establishment of a General 
Registry cling to all the adventitious difficulties arising from 
the artificial safeguards which the courts have, in the absence 
of a General Registry, been compelled, for the prevention of 
frauds, to throw around all dealings with land* 

The principal of these difficulties is that caused by the doc- 
trine of notice, already referred to. Without this doctrine, and 
without a Registry of deeds, there would positively be no secu- 
rity at all against the most manifest fraud ; and yet almost the 
whole of the expense to which conveyances too frequently run 
may be clearly traced to this doctrine of notice. To it, for 
instance, to guard against the possible existence of a concealed 
deed, may he ascribed the space of time through which our 
titles must be traced->-the minute and extravagantly expensive 
evidence of every fact recited or alluded to in this unwieldy 
train— attested copies, and so on-*-and also the lumber of 
attendant terms, now happily exterminated. It was necessary 
to extend the consequences of fraud to cases of constructive 
notice as well as actual notice, otherwise a door, impossible to 
be effectually barred, would have been opened to multiplied 
frauds, collusion, wilful ignorance. This was soon perceived ; 
but it was not so easy to draw the limit, and define what should 
be deemed constructive notice, or rather what degree of know- 
ledge or opportunity should be deemed to fall short of construc- 
tive notice. In the laudable anxiety to defeat fraud (and fraud 
generally of Uie most artful description), the courts constantly 
widened the boundaries ; and at length, in the language of the 
Commissioners, constructive notice has come to include notice 
of every fact which the judge thinks the party himself, or his 
attorney, or attorney's town agent, or his attorney's clerk, or 
attorney's town agent's clerk, knew, or might have known, or 
ou^t to have known. Now as facts might be in themselves 
unimportant which it was extremely difficult to prove to be so, 
it came to be one of the objects of conveyancers to keep many 
transactions and all hints concerning them quite separate and 
elear firom the main title, in order that the deeds containing 
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BQcb arrangements might be suppressed or kept back at plea^ 
sure. And deeds might frequently be thus suppressed in perfect 
innocence, but in many instances they were fraudulently sup- 
pressed when their production was of the first necessity. In all 
transactions then the suppression of title deeds is treated as a 
risk to be apprehended, and therefore to be guarded against ; 
and as it is impossible to guard against it by the simplest means, 
in the absence of a General Registry, purchasers are compelled 
to protect themselves by the most cumbrous expedients, — ^by 
lengthy abstracts, by long searches, by covenants for production 
of deeds, attested copies, and, until lately, by the assignment 
of any attendant terms. And the only reason still existing for 
this preference of the cumbrous before the simple is the secrecy 
of the conveyance; all the other reasons which existed when 
uses and attendant terms were first invented have long since 
ceased. We mean the only reason in principle; there is an- 
other and a far more important reason which we shall speak of 
presently, viz. the difficulty of inventing a system of General 
Ilegistry which will work. If the practical application would 
only introduce other conveyancing securities as tedious, as ex- 
pensive, and not more trustworthy, than those now in vogue, 
the change (since all change is in itself an evil) is to be con- 
demned. We are persuaded, however, that the uniform opinion 
of all the Commissioners both in 1830 and 1860, and also of 
the Committee in 1832, in favour of registration, has ample 
grounds to support it. 

The most important preliminary consideration before entering 
on the discussion of the form, &c. of registration, is how far 
the rights of parties shall be affected by the priorities appearing 
on the register alone ; and whether any and what effect is to be 
attributed to notice of unregistered deeds. The present Con- 
veyancing and Registration Commissioners recommend "that 
the priority given by registration to any person claiming for 
valuable consideration under a subsequent assurance obtained 
without fraud, should not be taken away in consequence of such 
person having been affected with notice at the time of the 
execution of such subsequent assurance" (1st Rep. 1860, p. 29); 
and they refer to the 2nd Report of the Real Property Com- 
missioners, 1830 (p. 37, seq.), for the grounds of this recom- 
mendation, adopting the conclusion of the majority of those 
commissioners. And the bill now before the legislature provides 
against the consequences of notice only to the same extent, viz., 
only in cases where the first registered proprietor shall claim 
without fraud. " The priority given by the provisions herein- 
^ contained to any person claiming for valuable considera-* 
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tion under a registered assurance shall not, as respects any 
person so claiming without fraud, be taken away by any court 
of equity in consequence of such person having been affected 
with notice" (s. 37). And so in s. 36 ; and so also the Real 
Property Commissioners reported the opinion of the majority of 
their number to a similar effect : ** where the subsequent deed 
has been obtained by fraud, and proof of this is altogether 
independent of notice, registration ought not to give that deed 
validity." And the Commissioners thought, '* that when such 
proof exists, registration would not prevent equity from giving 
relief." It would be a hard law to establish ; but we think the 
the words "without fraud" would have been better omitted, 
and that not even fraud should be allowed to interfere with the 
priority appearing on the Register. 

With all deference for the authorities above quoted, we cannot 
but suspect their conclusion of inconsistency. Either let private 
notice of an unregistered deed be sufficient, and, gud the parties 
affected with such notice, equivalent to actual registration ; or let 
nothing invalidate the registration ; not even fraud. For if we 
consider the purpose of registration, it is simply to give notice 
of a certain aeea ; and a General Registration Act merely pro- 
vides that registration, according to the provisions of the act, 
shall operate as notice to all the world. Where full notice 
already exists, registration, it may be said, is useless, the object 
of the act and of registration being already answered. Thus no 
scheme is brought forward requiring registration, as part of the 
ceremonies necessary for the validity of a deed as against any 
of the parties executing it. Why not ? Because they necessarily 
have as full notice of the deed as they could possibly have by 
its registration. The same reason would seem to require the 
same results in all cases ; and wherever full notice of a deed is 
given by other means to every person, it would seem that, to be 
consistent, we should not require such a deed to be registered in 
order to be valid as against that person. 

But if we refuse this effect to particular knowledge of a 
deed, and require it to be registered, notwithstanding any private 
notice of its purport, it is still more inconsistent to except from 
the advantage of such registration any case of fraud, and most 
inconsistent of all, to say that such fraud shall be nevertheless 
some other fraud than consists only in notice of the prior un- 
registered conveyance. For, as we have seen, persons having 
already full notice of a deed, are the only persons in regard to 
whom registration (which is merely a formal means of giving 
general notice to all the world) is, as it were, a supererogatory 
work. They are, therefore, the only persons who ought not to 
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be permitted to plead non-registration to set aside a deed, since 
registration would merely have given them notice, and notice 
they already had. Yet this provision (s. 37, ut supra,) which 
forbids fraadulent claimants to plead the non-registration of 
a previously executed deed, excepts from the whole body of 
fraudulent claimants, that particular class whose fraud consists 
in this, that they had already, without any registration, full 
notice of the non-registered deed. Now it strikes us that of all 
fraudulent claimants, this particular category ought to be most 
especially prevented from pleading its non-registration against 
the previous deed, since they already had full notice of it. But 
there is another reason which would induce us to lean against 
this description of fraudulents more than against any other, viz., 
that these alone commit a fraud both against the grantor and 
the prior grantee. If a subsequent (and fraudulent) grantee be not 
affected by any notice of a previous and valid grant, i.e., if the 
fraud consist only in undue pressure upon the grantor, or taking 
advantage of the connection between tne grantor and the fraudu- 
lent grantee, drunkenness, misrepresentation, &c., that may be 
a very good ground for setting aside the deed as between the 
grantor and the subsequent (fraudulent) grantee ; but as between 
the first and second grantee, it does not seem to afford so clearly 
room for the intervention of equity. Yet the claus« in the pro- 
posed bill sets aside such a conveyance, or, at least, deprives 
the subsequent grantee of the benefit of the act. But where 
the fraud consists in this, that the subsequent grantee, by collu- 
sion or otherwise with the grantor, and with full notice of the 
previous deed, takes a conveyance in fraud of the first grantee 
and registers it under the act; there it is declared that the 
subsequent (fraudulent) grantee shall be entitled to plead the 
non-registration of the previous bon& fide deed. Yet in this 
case the fraud is perpetrated directly against the person seeking 
relief, i.e., against tne first grantee. Indeed it is difficult to 
conceive any case of fraud clearly calling for the interference of 
eouity between a previous and a subsequent grantee in favour 
or the former, which does not in a ^reat measure, or wholly, 
proceed upon notice had by the subsequent grantee of the 

Ksvious conveyance. And it is certain that no more disgraceful 
uds or more totally unworthy of all protection have ever been 
perpetrated than those in connection with this very subject, 
where the notice may have been obtained while filling offices of 
trust and confidence, undertaken solely with the view of ob- 
taining such a knowledge of circumstances as to enable the 
trustee or solicitor to eflect the fraud. 
There appeal^ to us this further inconsistency in the provision 
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now under consideration, viz. that whereas it seems, from what 
has just been stated, that there can be no case of fraud between 
subsequent and prior grantees calling for the application of these 
principles which does not proceed upon notice ; so, as between 
subsequent and prior grantees, the circumstance of notice alone 
does not call for the intervention of equity unless it also involve 
fraud. Notice per se is totally uninteresting to a court of equity 
until a deceitful advantage is attempted to be taken; so that, as 
far as regards the application of tnese principles, each of the 
expressions, '^ notice" and " fraud," seems by itself alone 
always to indicate both circumstances, (viz.) a knowledge of the 
previous transaction, and a deceit attempted or intended in rela- 
tion to it. Any attempt therefore to separate the one ground of 
relief from the other, as if they constituted two distinct heads, 
seems to be faulty alike in the reason of things and in logical 
truth; since the distinction is surely only verbal, as between 
two sets of grantees. We admit, that if '^ full" notice of anon 
registered deed be taken to be a bar to a registered claimant, 
then '' constructive" notice must also be admitted, otherwise 
endless uncertainty and collusion would quickly follow ; and if 
'' constructive notice" be permitted to stand in place of registra- 
tion, a system of general registry would indeed be " a mockervy a 
delusion and a snare." It is therefore, we fully agree, of the first 
importance to make registration absolutely requisite, notwith- 
standing any private notice, however full, except perhaps as 
against the grantor himself. But we think that it follows as 
part of this result that no fraud, even in a subsequent grantee, 
should be allowed to supply the defect of non-registration by a 
previous grantee. Let the fraud be punished in any manner 
which may be thought proper, but not so as to weaken the 
operation of the whole system of general registry. 

With this exception we think the effect proposed to be attri- 
buted to the registration of any assurance extremely judicious. 
It is not to be imperative to register any assurance ; but the act 
authorizes certain assurances to be registered : and enacts, in 
effect, that any assurance authorized to be registered shall only 
rank as from the time of registration. A measure which, espe- 
cially in connexion with the contrivances of caveats and inbi- 
bitioDS, to be described presently, seems to answer all useful 
objects and to avoid all solid objections. 

But it is when we leave the consideration of what ought to be 
the force and effect of registration, and come to consider what 
are we to register, and where, and how, and especially how are 
we to class the registered documents so as to render them facile 
of access and reference, as they must be if a man's right to his 
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estate is to depend on his certainly discovering every document 
relating to it, that the amazing difficulty is seen of framing a 
system which shall be anything but an additional v^eight and 
incumbrance to conveyancing. Not to enter at large into all 
these questions, we will state that the present bill proposes, with 
the unanimous consent of all the Commissioners (both of the old 
Real Property Commissioners and the present), that not deeds 
only, and formal conveyances between parties, but all wills and 
letters of administration, petitions for adjudication of bank- 
ruptcy, &c., vesting orders in insolvency, memorandums of liens 
for nonpayment of purchase money, and of equitable mortgages, 
decrees in Chancery, &c., and in general all acts or documents 
affecting lands may be registered. One general central office 
in London is proposed to be established for the whole kingdom, 
not several local offices ; and in general the originals themselves 
must be deposited in the register ; in the case of decrees, &c., 
already of record, a memorial is to be sufficient. On all these 
points the commissioners are unanimous. But as to the mode 
by which any documents deposited or registered are to be dis- 
covered among the multitude of registered deeds, a very con- 
siderable difference of opinion has from time to time existed 
among the commissioners and amongst the various learned and 
experienced counsel and solicitors, whose opinions and evidence 
they have taken, and which are printed in the voluminous Ap- 
pendices to the several Reports already mentioned. In fact, the 
form of Index to be adopted is that which will most materially 
affect the whole system ; it may almost be said that the Index 
is the Register. 

There are three obvious modes of indexing : one according to 
the alphabetical order of the names of grantors ; a second ac- 
cording to the alphabetical order of the names of the lands or 
districts ; a third, which is generally known by the name of a 
map-index. The objections to the first, which is the form of 
index now in use in Middlesex and the West Riding of Yorkshire, 
are, that the labour of searching for names, especially when they 
are common names, is very great, and therefore very expensive, 
and from its irksomeness, very liable to error : and requires to 
be constantly repeated and undertaken anew for the name of 
every person to whom a title is traced, on every occasion of the 
same lands coming over and over again into the market. The 
error, also, of misspelling a name can hardly be guarded against 
or compensated ; and the expense of a continued search de die 
in diem, until the completion of a sale,* has been practically 

* See Mr. Wimburn's evidence, App. 52nd Report of Real Property Com- 
missioners, 1830. 
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found to render the examination, or rather proof of a title, little 
or not at all less expensive in a registered than in a non-registered 
county ; while the risks common to both counties are not ef- 
fectually guarded by the register, and new risks are necessarily 
imported with it. 

The second plan of indexing, namely, according to the alpha- 
betical names of places, is obvious to the same objections as the 
plan just noticed, and to many more. There is less variety of 
names ; less facility of distinguishing places of the same name. 
This plan has accordingly been disused in the Middlesex and 
West Riding registries, where it was formerly adopted, though 
it is still retained, as well as the first-named plan, in Scotland, 
where however the indices are acknowledged to be found in very 
many instances to be practically cumbrous and unsatisfactory.^ 
Other, and very great, difficulties arise in towns, where the index, 
upon turning up the name of a street, shows an array of 100 or 
200 figures referring to as many entries in the printed abridg- 
ment, all of which must be examined in order to ascertain which 
of the entries is applicable to the house which is the subject of 
search ; and again, where a large district is converted to building 
purposes, and covered with buildings, this leads to minute sub* 
divisions, sometimes to be traced only with great difficulty. 

These two plans of indexing being dismissed on these and 
other grounds, stated with great force by the Real Property 
Commissioners in their Second Report, already so frequently 
referred to,^ we come to the plan of the map-index ; where every 
separate portion of land is referred to its place on a general local 
map. But this plan the Real Property Commissioners likewise 
deemed inexpedient, notwithstanding the many manifest ad- 
vantages which they admitted would flow from it. 

" This plan,*' they say (p. 27), " has undergone particular con- 
sideration, in consequence of the collateral benefit to be derived from 
it, by affording evidence of the identity of the lands ; but we have 
come to the conclusion that the preliminary expenses of framing a 
general map or description,-- the difficulty of tracing land after com- 
plicated subdivisions or variations of boundary, — the difficulty of 
applying a description by boundaries to certain descriptions of pro- 
perty, together with the alteration which would be required in the 
modes of describing estates in deeds, and in the practice of convey- 
ancing, render it inexpedient to attempt the establishment of a Register 
in this country founded on such a basis." 

The Commissioners accordingly, having rejected all these plans, 
brought forward a plan of their own, or rather of Mr. Duval's, 

I See App. No. 4 to Ist Report of Conveyancing and Registration Commis- 
sion, 1850, p. 169. 
' Page 24 et seq. 
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now known by the name of Mr. Duval's Plan : which was in 
fact a device to make the Register index itself. All deeds and 
transactions affecting one estate were to be registered under one 
head ; each head was to have a separate number, or other dis- 
tinctive symbol ; and that symbol was to be endorsed upon every 
deed or memorial at the time of registration. Thus by producing 
any deed, with the symbol thereon, at the Register OfiBce, or the 
symbol alone, all the deeds and documents relating to the lands 
affected by it might be seen at once. When lands held in one 
band became divided into two channels, the offshoot might be 
registered under a new head, with a new symbol, referring to the 
first title from whence this new one was derived. And so when 
lands held by different titles became collected into one hand, it 
was to be sufficient to register the deeds affecting all the lands 
under one head, to which reference was to be made in each of 
the other titles. 

Such was the principle of Mr. Duval's famous plan. It em* 
braced also various ingenious devices of caveats and inhibitions, 
a directory of symbols, and several indexes under different sub- 
jects, for the greater facility of reference to all descriptions of 
transactions ; but for the moment we shall omit these. 

The bill founded on this plan, which was unanimously recom- 
mended by the Real Property Commissioners, met, as has been 
related, with a very solemn reception at the hands of the legisla- 
ture, but was rejected without even beingread a second time in the 
House of Commons,* It was, however, re-considered with great 
care by the members of the existing Conveyancing and Registra- 
tion Commission, and condemned by a inajority of five against^ 
two ; the five uniting in recommending the system of map in- 
dexing, and pointing out, with much acuteness and clearness, the 
difficulties attending Mr. Duval's plan, and the mode in which 
those difficulties would be obviated by their own.' The two 
dissentient commissioners, however, while they admit the ad- 
vantage, not to say necessity, of establishing some system of 
registration, and admit also the utility, for many purposes, of 
maps, adhere to Mr. Duval's plan, with certain modifications; 
and the present bill seems in a great measure to accord with 
their views, as far as these are stated, or rather hinted at, in the 
supplemental Report made by these two gentlemen. 

The present bill, as originally introduced, seems to have at- 
tempted to unite the advantages of a map index with those of 

^ See ante, p. 2, and n. (3). 

' Lords Langdale and Beaumont, Bellenden Ker, Coulson and Frere, against 
Messrs. Humphry and Broderip. ' Pages 11 — 22, 
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Mr. Duval's plan. In the twenty years that have elapsed since 
the failure of the bills founded on the Second Report of the Real 
Property Commissioners an amazing alteration has taken place, 
not only in the rapidity and facility of postal communications^ — 
the old mail-coacnes would have oeen totally inadequate to the 
conveyance of any considerable quantity of documents, — but 
also in the topographical resources at the command (if neces- 
sary) of any registry office which may be established. And the 
bill, in its first shape, accordingly directed that maps should be 
provided for every one of the districts into which it was pro- 
posed that the whole kingdom should be gradually divided, 
and that such maps might be founded either on the Tithe Com- 
mutation maps or on the Ordnance Survey, or on such other 
local maps as should be thought fit; and that these maps 
should, when finally determined upon, form what were called 
the land index of the district. A register of titles was also to 
be kept, with an index, according to the principle of Mr. Du- 
val's plan; and upon every entry in each index reference was 
to be made to the corresponding entry in the other. But how- 
ever valuable the Tithe Commutation and Ordnance Survey maps 
may be, they do not possess sufficient accuracy, nor are they in 
general upon a sufficiently large scale, to answer the purpose 
here pointed out. However great the accuracy of private sur- 
veys, they do not possess the authority of a public survey by 
totally indifferent engineers ; and thus the map index still stood 
exposed to all the difficulties, expense, labour, delay and incon- 
venience which had led to its rejection in 1830. The land 
index, therefore, which was so prominent a feature of the ori- 

S'nal scheme, subsided, while the bill was before the Lords 
ommittee, into a mere permissive enactment, providing that 
maps and a land index might, if deemed expedient, be provided 
for any district ; being transposed from section No. 7, at the 
very head of the bill, to No. 68 in the bill as altered. But as 
finally brought down from the Lords, every provision concerning 
maps and land index is omitted.^ 

One important feature in the proposed bill will probably meet 
with considemble dissent. No copies of any documents will be 
admitted to registration, unless where the originals are already 
deposited in some authorized record office, or in cases of loss 
or destruction. Where more than one original exists, as if a 
deed or will be executed in duplicate, one original only is re- 
quired. With these exceptions, it is only by a deposit of the 

' The clause was finally struck out on the third reading, on the decided ob- 
jection of Lord Lyndhurst, and was readily acceded to by Lords Campbell and 
Brougham, who were both present 



16 The Registration of Assurances Bill. 

original documents themselves that the security of the act is to 
be obtained. We confess that we viewed this provision, even 
in the form in which it existed in the abandoned propositions 
of 1 830-32, with considerable disapprobation. By those mea- 
sures it was to be optional with the purchaser to register either 
the original document or a copy. But it was evident that this 
would in a great number of cases operate as a compulsory enact- 
ment for the registration of the original, to the manifest viola- 
tion of the universal national impulse by which, as Sir Edward 
Sugden remarks, ''every Englishman likes to have his own 
* sheepskins' in a box in his own ' castle.' " No man's right, it 
was argued, should be unnecessarily, much less wantonly, broken 
in upon. Therefore ho man's title deeds should be taken from 
him ; and as to the option which was offered of depositing 
copies, the rich ought not to be put to the expense, and the 

Soor could not afford to avail themselves of the alternative, 
loreover, a man whose title deeds were thus deposited could 
not indorse a subsequent deed upon them, by which, in thou- 
sands of instances, great expense was avoided ; nor would he 
be able to raise money by a deposit of the deeds themselves ; 
and the want of such a power might in a mercantile panic be 
most fatal.^ These arguments were certainly of ^eat weight; 
but by the system of '' caveats" and inhibitions,' especially as 
these are proposed to be managed under the present measure, 
and by the abolition of the doctrine of notice, as hitherto 
applied by courts of equity, these same arguments lose all their 
force, or are even turned the other way, or are counterbalanced 
by immediate and far greater advantages. 

The invidious distinction which the old measure practically 
drew between rich purchasers and poor is, at any rate, not to 
be found in the present bill ; the originals must in every in- 
stance (with the above-mentioned exceptions, which are of a 
nature common to rich and poor) be deposited. There being 
no longer (after registration has commenced) any fear of notice, 
or of prior secret charges, the power of raising money on equit- 
able mortgage, so far from being obstructed or extinguished, as 
has been objected, will be enormously increased : by registering 
a memorandum of equitable mortgage, or entering a caveat, the 
equitable mortgagee may instantly secure to himself the abso- 
lute security of a legal mortgagee without notice; a security 
which will last long enough for the mortgagee to clothe himself 
with the legal estate, if he thinks fit; or the caveat may from 
time to time be renewed. The effect of the caveat is to secure 
to the person filing it, and to every person claiming under him, 

' Sug. V. and P. 978, seq. 
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the same priority as if he had then registered a conveyance of 
the legal estate. 

The system of inhibitions" is of a somewhat kindred nature^ 
but will probably be even more valuable; tending as it does ex- 
tremely to simplify titles. An inhibition may be filed by any 
person named in any registered assurance, or any person making 
affidavit that he has an interest in the lands affected by a regis- 
tered assurance, although he be not named in it. The effect of 
this "inhibition" is to prevent the registrar from enrolling any as- 
surance affecting the lands in question, without giving notice to 
the person who has filed it. Any person may require the Re- 
gistrar to cancel such inhibition, of which requisition immediate 
notice is to be given to the party filing it; and tlie inhibition is 
to be cancelled, unless an injunction he obtained within a fort- 
night from some court of equity, restraining the Registrar from 
doing so. The injunction may be obtained exparte, on motion 
or petition, in a summary way. 

Now, from this short account it will be perceived that there is 
good ground to hope that titles will for the future, in the ma- 
jority of instances, be burthened by no trusts or settlements what- 
soever — that there will appear on the register a short summary 
conveyance showing an unincumbered title in fee simple; with 

Eossibly one or more inhibitions. Unless these are cancelled 
efore any sale takes place, the purchaser will be affected by 
all the uses or trusts of any unregistered settlement. But the in- 
hibitions being cancelled (as they may be in a fortnight if no 
steps be taken to prevent it by the persons who have filed 
them) a free unincumbered title may be immediately conveyed. 
The practice will probably be therefore upon every settlement 
of lands by deed or will, to effect this by two instruments : the 
one instrument, which will be duly registered, being a simple 
conveyance to trustees in fee, referring to the second instrument, 
not registered, in which all the trusts will be set out. Such a 
reference in a registered deed will not affect a purchaser with 
notice of the trusts of a non-registered instrument.^ Any or all 
of the cestui que trusts may file inhibitions however ; and any 
person purchasing while any such inhibition remain^ uncan- 
celled, will be bound by all the provisions of the non-registered 
instrument.^ Thus the due execution of the trusts will be left 
to the fidelity of the selected trustees, and may be enforced 
as against them with the same facility as at present; indeed, 
not the slightest change will be effected as between trustees 
and cestui que trusts, properly so called; the latter will still 

» Sect. 38 of the Bill. * Sect. 43. 

VOL. XV. NO. XXVIII. O 
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possess all the rights and remedies which it was ever intended 
they should possess; but the doctrines of constructive trusts, so 
often pushed to a monstrous length, alike to the injury of pur- 
chasers and vendors, will henceforth find no place. And the 
objection as to the inconvenience of being deprived of the power 
of endorsing new deeds upon old deeds will thus lose all its 
force ; since, where the new deed affects the ostensible owners- 
ship, it is quite proper that it should be deposited ; and if it 
merely refers to the non -registered deed, of course the power of 
endorsing it is not in the least interfered with. If, however, any 
settlor be desirous of fixing the trusts indelibly upon the land, 
he is to be at liberty to register the settlement; when, after all, 
the title will not be more encumbered than it is of necessity 
under the present system in a great majority of instances; and 
the security of those claiming under the registered settlement 
will be much increased. In fact, this security appears to be 
placed by the act on as high a footing as human foresight can 
reach ; and as a further guarantee against all possible malver- 
sations on the part of the trustees, any person claiming under 
any assurance authorized to be registered may compel the regis- 
tration of it at his own expense ; he providing also at his own 
expense an office copy for the person who would otherwise have 
been entitled to retain possession of the original document. 

As to the general objection above quoted, that no man's rights 
should be unnecessarily, far less wantonly, broken in upon: 
like all general objections, it depends for its force entirely upon 
the particular eases to which it is applicable. The advocates 
of a general registration are ready to take the proposition into 
their own mouths, and fully to acquiesce in its truth; but they 
deny that the present measure does unnecessarily or wantonly 
break in upon any man's rights. And in the preceding in- 
stances, which are those upon which Sir Edward Sugden relies, 
we submit that (all our space permits) at least some ground has 
been shown for denying that any unnecessary infraction is pro- 
posed, or any alteration which in reality deserves so harsh a title 
as infraction; but rather that every alteration is calculated for 
the good of all. And after all, what are a man's '* rights ?" It 
is only from a regard to the welfare of the community at lai^e, 
that the laws secure to any individual the possession or enjoy- 
ment of any object of property. No individual has a sacrosanct 
right or title in any property, or in the *^ sheepskins" relating to 
it : he holds them by permission of the community, and on such 
terms as the community thinks fit to impose ; which vary ex- 
tremely, be it observed, in different countries and in different 
parts of the same country^ Even the maxim cujus est solum 
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ejus est usque ad ccelum, does not prevent the inhabitant of Lin- 
coln's Inn from enjoying his *' castW in the air ; neither an 
unreal nor incorporeal hereditament. And in most parts of the 
continent, the right to the soil gives no right to the mines under 
it. The terms therefore imposed by the community are in fact 
the measure of a man's ** rights ;" and nothing virhich is in 
accordance with those terms can be inconsistent with his 
" rights." If, therefore, the community deem it advantageous 
to require a deposit of a man's title deeds, it is no infraction of 
his rights to insist upon such a deposit. 

The remaining clauses of the proposed measure are taken up 
principally with directions for regulating the practice of the 
office. There is one important set of provisions, however, re- 
lating to the duties and responsibilities of solicitors on the one 
hand, and the registrar on the other, under this act. The duty 
of a solicitor, as far as regards the searches to be made under 
the act, are to be deemed fulfilled upon his delivering at the 
office a requisition for a search, and obtaining a certificate of 
the result of such search : no solicitor, of course, is to be re- 
sponsible for relying on the accuracy, of such certificate. And 
as to the errors which must unavoidably be committed in the 
registrar's office, the registrar is not to be personally liable, but 
the damages, if any, which may be recovered in consequence 
of any such error, are to be defrayed out of the Consolidated 
Fund. The only other clauses of general importance are those 
which except from the operation of the act, 1. All copyhold 
lands ; 2. Leases at a rack rent, where possession goes along 
with them ; 3. Lands in the Bedford Level. But the provision 
abrogating the doctrine of tacking mortgages is nevertheless to 
be general ; so that the hardships and malpractices springing 
from that ill-conceived equity will cease.^ 

We may observe, that of the five evils requiring remedies, as 
proposed by Sir E. Sugden, in the passage in the note, three 
have been already modified, to some extent at least, in previous 
parliaments; and the present measure deals with the other two, 
(viz.) notice and tacking, somewhat more summarily than Sir 
Edward perhaps intended to suggest in the passage referred to, 
but nevertheless in the same sense ; where Sir Edward merely 
recommends restraint and modification, Lord Campbell abro- 
gates at once. And this is following, in its true spirit. Lord 
Coke's envoi, in the epilogue to his fourth Institute, '' Blessed 
be the amending hand." For whereas it may be objected that 
his lordship's is here a destroying hand, it is to be observed that 

« Sug. V. P. 986, 11th ed. 

c2 
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Lord Coke spoke of the whole growth of our jurisprudence. 
It is DO amendment of the tree if mischievous excrescences 
be pared and trimmed^ so as to be tolerable still. The only 
true amendment is the excision of the whole mischief; not 
such a remodelling of it as leaves it more thriving, more likely 
to endure, than before. 

It is much to be regretted, however, that the good which we 
see about to arise from this measure, will be necessarily long, 
very long, of bearing practical results. The full advantages 
must of course be deferred until the first registered conveyances 
acquire the dignity of full age. Some restraint at the least, 
however, might be immediately placed on the doctrines of tack- 
ing and notice; yet the very judicious enactments of the measure 
now before us, in respect to these doctrines, are not to take 
effect in any district until registration shall have commenced. 
And this may not be for a long time, certainly years will elapse 
before all England be included. The interval, indeed, will pro- 
bably now be much shorter than could have been the case under 
the original measure, when maps were to have been formed and 
the land index arranged "before registration could commence. 
But even now it does not seem to be contemplated to brin^ the 
present register counties within this act until 1857,^ and during 
all that time, in those districts at any rate, tacking and notice 
will continue on the present footing. 

The very great extent of the subject, and the possibility that 
the measure may in the end even yet fail of being carried 
through the Lower House this session, has prevented us from 
anything but a review of the salient points of the present mea- 
sure, and the subject of registration in general. We can only 
wish (and, we fear, wish in vain) that some measure could be 
introduced which could do for present titles, what this bill seems 
calculated to effect for titles thirty or forty years hence, bearing 
always in mind that a register office is only in one case out of 
fifty^ required for the protection of a purchaser against a fraudu- 
lent vendor, but that it would almost to a certamty, in the re- 
maining forty-nine cases, be of assistance to a bona fide vendor 
to satisfy a cavilling, over-scrupulous purchaser. 

> Sects. 76, 78, of the bill. 

* The proportion assumed by Sir E. Sugden of titles fraudulently bolstered 
up by the suppression of conceided deeds. 
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Art. II.— The EQUITABLE DOCTRINE of 

APPROXIMATION. 



ALTHOUGH the equitable doctrine of approximation^ or, 
as it is generally called, cy pris, is in its application 
regulated by abstract principles of a more than usually refined 
and subtle character, still these, when clearly apprehended and 
separated from the details of facts and circumstances peculiar to 
each case, by which they are not unfrequently concealea or at least 
obscured in the Reports, may be so generalized and arranged as 
to be distinctly brought before the mind within the compass of a 
comparatively few pages; and accordingly our present object 
is to gather within the scope of a single article the various 
cardinal points in connection with this subject which have been 
decided by the judges of the Court of Chancery, to whose 
jurisdiction the determination of cases of this nature has been 
specially and very properly assigned. 

Without entering into any historical detail of the inconve- 
niences and ecclesiastical frauds, the removal and the frustration 
of which the legislature contemplated in the enactment of the 
Statutes of Mortmain,^ it may be sufficient at the outset to 
state, that at an early period courts of equity, with a view to 
preventing the utter defeat of a devisor's particular intention, 
were anxious to discover a method by which it might consist- 
ently with legal principle be carried into effect. There was 
thus gradually introduced such a modification of the strictness 
of the common law, with respect to conditions precedent, as is 
at once rational and promotive of the real intention of the 
testator; it being held, that, where a literal compliance with a 
condition imposed by a devisor became impossible, in con- 
sequence of unavoidable circumstances, and without any default 
of the party himself, such condition should be considered as 
satisfied, provided it was observed as nearly as it practically 
might be. This relaxation of the strictness of legal principle 
seems to have been derived from the civil law, and rests on a 
presumption that a devisor could not intend to require the 
observance of a condition which very possibly could not in the 
nature of things be fulfilled ; but simply such a substantial 
compliance of his directions as amounted to a fair and reason- 

' The statute generally referred to as the Statute of Mortmain is the 9 Geo. 2, 
c. 36; but vide the remarks of Sir R. P. Arden, M. R , in the case of Corbyn 
V. French, 4 Ves. 427, where he disputes the propriety of giving to that act such 
a designation. 
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able execution of them.^ Thus originated the doctrine of ap- 
proximation ; wbich| when once adopted, was in not a few 
decisions allowed to operate to a very considerable extent.^ 

The illustration of the principle in its primary and simplest 
form is afforded by those instances of devises in which the 
testator has expressed himself in terms which were considered 
by the court to convey a clear indication of his intention that 
the devisee and his issue should take the lands, as well as an 
intimation of the mode in which such issue should take them ; 
while, at the same time, the language of the testator has been 
such as that, when construed literally, it disclosed limitations 
contrary to law. Courts of equity, in construing the language 
of such devises, decided that the primary object which the 
testator had in view was, that the devisee should take the land, 
and that the mode in which it should be taken was only a 
secondary object in the mind of the devisor; in other words, 
that the former point was his general and the latter his par- 
ticular intention. The rule, therefore, being that the intention 
of the devisor should be effectuated as far as it possibly might 
be, it was found necessary to sacrifice the particular objects 
which he might appear to have contemplated, in order that his 
general purpose might be fully realized. Thus, by a construction 
so enlarged as to embrace all the parties intended to be 
benefited within the operation of the devise, the mode in which 
they should take might materially vary from what appeared to 
have been the wishes and design of the testator ; and, in faLCtj so 
far had this canon of interpretation been carried, and so much 
nice discrimination was it necessary to exercise in the applica- 
tion of it, that the judges in equity anticipated evil results from 
its further progress ; the doctrine of approximation, even in its 
incipient state, when viewed strictly as operating upon real 
property, was denounced as haiKng been carried to the utmost 
verge of the law, and as having, under a pretext of reconciling 
the general with the particular intention of a testator, proved 
the means of totally annihilating both.' The principle, how- 

' Vide 1 Story's Comm. on Eq. Jurispr 2S5, and the authorities there quoted. 

* Feame, ConK. Rem. by Butler and Smith, 4th ed. 204, and 205, n. ; com- 
pare 2 Ves. juo. 380 ; 3 Ves. 141, 220, 633. Lord Loughborough, in the case 
of Att.-Gen. v. Andrews, 3 Ves. 633, remarked, that some of the cases cited 
had gone so far as to exclude the doctrine of cy prh in questions relating to 
charities from the consideration of the court, — a notion which he refused to 
sanction. So that it would appear that counsel at least had attempted to carry 
the doctrine from one extreme to another. 

' Vide 1 East, R. 451 ; 7 Ves. 390; in the latter of these cases, the language 
of Lord Eldon, as to the necessity of encouraging a more cautious application 
of the doctrine, is very strong. 

It may perhaps be unnecessaiy to remind even the most inexperienced reader 
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ever, even after the courts had become more guarded in the 
application of it, wag, when extended to the regulation of 
charitable bequests, allowed so freely to expand itself that it at 
last grew into a branch of equitable jurisprudence of considerable 
extent and importance. Even pure points of jurisdiction have 
arisen in connection with this subject. Before the Court of 
Chancery could in such cases assume jurisdiction, there must 
have been an appointment of trustees, or, at all events, evidence 
that such appointment had been contemplated ; for if the gift 
were to charity generally and indefinitely, without trustees 
nominated or objects specified, the king, as parens pairi(p, 
assumed the office of constitutional trustee.^ A question, there- 
fore, immediately arose as to whether the jurisdiction of the 
court was to extend over every case in which trustees had been 
originally interposed, without reference to any subsequent 
events, or whether the jurisdiction could by circumstances be so 
curtailed as to transfer the right of patronage and regulation 
affecting the charity from the Court of Chancery to the crown. 
Under either jurisdiction, however, the principles observed in 
the administration of the charity are identical. The crown, so 
far from appointing arbitrarily by its sign-manual, considers its 
prerogative to be circumscribed by the rules which have been 
established in courts of equity; and accordingly, to ascertain 
the rules by which the advisers of the crown ought, in the 

that the doctrine under consideration is not applicable to personal legacies (2 
Yes. jun. 357) ; nor is it applicable to limitations in a deed (7 Ves. 390 ; com- 
pare Feame, Cont. Rem. 2ciB, n.) Even when the general principle respecting 
perpetuities is involved a distinction has been admitted to exist, inasmuch as the 
courts are extremely unwilling to arrive at the conclusion of a devise being 
utterly void ; they would rather apply the doctrine of approximation, and so 
expound the will as to carry the intention of the testator into effect, so far as 
such interpretation may be consistent with the rules respecting perpetuities. 
Vide Cr. Dig. tit. 32, c. 26. 

' The general priociple most reconcileable with all the cases is, that where 
there is a general indennite purpose, not fixing itself upon any objects, the dis- 
position is in the king by sign-manual ; but where the execution is to be by a 
trustee, with general or some objects pointed out, that the court will assume the 
administration of the trust (7 Ves. 86; compare 5 Russ. 112, 113). Lord 
mdon, in alluding to the means by which the general intention was to be carried 
into effect, considered it a most difficult question. It beine established that where 
money is given to charity generally and indefinitely, without trustees or objects 
selected, the king is the constitutional trustee, it is not easy to raise a solid dis^ 
tinction between an original gift absolutely indefinite and without qualification 
and a case in which, by matter ex pott Jacto, the gift stands before the court, in 
consequence of that accident, as if it had been originally given indefinitely, with- 
out any means prescribed for carrying it into execution. " All I can say about 
" it is," continued that eminent judge, ** that I do not know what doctrine could 
" be laid down that could not be met by some authority on this point, whether 
^* the proposition is that the crown is to dispose of it, or the master by a scheme." 
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discharge of such administrative duties, to be guided, it is only 
necessary to keep steadily in view the course of reasoning which 
a court of equity would in all probability have under similar 
circumstances pursued.^ 

But supposing that there should be no preliminary bar to the 
interference of equity, arising, on the one hand, out of the nature 
of the case itself^ or, on the other, inseparable from the con- 
stitution of the court, it bv no means follows that there may not 
be other ingredients which render the application of the doctrine 
highly inexpedient, even although the consequence of dis- 
regarding it should be a total defeat of the charitable purpose 
contemplated. 

The first class of cases, for the regulation of which the court 
has declined to interpose its authority, is composed of those in 
which, from the very special and limited purposes which the 
donor had in view, an intention has been indicated of confining 
the gift to such purposes. All idea of applying the property to 
the attainment of any ends except those specified having thus 
been precluded, the charitable object has been not unfrequently 
utterly defeated, either in consequence of some vice inherent in 
the very nature of the purposes intended, or by the direct in- 
terposition of Mortmain Acts. In cases of the former descrip- 
tion, for instance, it was held by Lord Kenyon,* that, if no 
obstacle intervened to prevent the testator's object being effected, 
his intention must be strictly pursued, without any controlling 
or qualifying interference on the part of a court of equity ; and 
this decision was subsequently considered as being so conclusive 
on the point that Lord Alvanley* treated the notion of applying 
a fund, which happened to be in question before him, under the 
circumstances of the case, to any other charitable purpose than 
the one distinctly marked out as being altogether incompatible 
with the spirit and language of that decree. All doubt upon 
the subject was finally removed by Lord Eldon:* and in pur- 
suance of the same principle, Lord Cottenham,* when Master of 
the Rolls, dealing with the facts of a case in which there was 
clearly no gift, except on condition of that being done which 
could not possibly be effected, held, that the principle on which 

* Such gitts as are affected by the law relating to superstitious uses constitute 
a totally distinct class of cases, which may probably be the subject of subsequent 
examination. 

2 Att.-Gen. v. Bishop of Oxford, 1 Bro. C. C. 444, n. " The intention," 
said Sir Lloyd Kenyon, " must be implicitly followed, or nothing could be done." 

^ 4 Ves. 432; compare the language of Lord Alvanley, 2 Ves. jun. 388; 
vide 3 Bro. C. C. 379 ; 3 Ves. 646. 

* Moggridge v. Thackwell, 7 Ves. 81. 

* Cherry v. Mott, 1 Myl. & Cr. 131— 134. 
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a court of equity executes a general purpose cy pris, it being 
impossible to follow out the particular mode, could not under 
the circumstances be brought into operation. 

As to the other class of cases, the authorities are even more 
uniform and the result is still more certain. If a bequest can- 
not be applied in acquiescence with the terms of the gift without 
drawing along with it an encroachment of the statutes of 
Mortmain, the charitable object is unquestionably frustrated. 
Mr. Justice Buller^ stated that the rule which might be drawn 
from all the cases is, that the court, in every case in which it has 
directed a sum to be applied to uses different from those for 
which it appeared to have been originally destined, has seen 
reasons for believing that the application prescribed by itself 
was strictly consistent with the purposes mentioned by the 
testator ; and Lord Thurlow^ sanctioned the doctrine thus laid 
down and refused to look about in the case before him for hints 
or trivial circumstances which might appear to warrant a de- 
parture from the general rule. The language of Mr. Justice 
Buller, in the case of the Attorney General v. Goulding, is, at 
all events, a striking illustration of the extreme caution with 
which the court proceeds to adjudicate on such questions. In 
short, the court will not administer a charity in a manner dif- 
ferent from that which has been specified, unless there is reason 
for believing that, although it cannot be literally executed, 
another mode may be adopted by which it may be substantially 
carried into effect without infringing upon the rules of law.^ 
Wherever there is a definite object which cannot be attained, the 
court will not look for another object, but will allow the pro- 
perty to pass to the next of kin or to the heir-at-law. In the 

> Att.-Gen. v. Goulding, 2 Bro. C. C. 428. Mr. Justice Buller admitted that 
'< there had been subsequent cases which varied the rule." Upon this point, 
however, Mr. J. Buller and Sir R. P. Arden were at issue, the latter denying 
that the rule had heen varied. Vide Corbyn v. French, 4 Ves. 418, 432; Att- 
Gen. v. Whitchurch, 3 Ves. 141 ; Moggridge v. Thackwell, 7 Ves. 82; the last 
mentioned case having been, in the first instance, heard by Lord Thurlow (1 
Ves. 464), and afterwards by Lord £Idon. 

« Blandford v. Thackwell, 2 Ves. jun. 238. 

* Vide the language of Sir R. P. Arden, in the case of the Alt.- Gen. v. 
Whitchurch, 3 Ves. 144, who, it would appear, at one time entertained doubts 
as to the soundness of the principle involved in the decision (2 Ves. jun. 388) 
of the Att.-Gen. v. Gould, although he subsequently concurred in it. Compare 
the language of Sir W. Grant in the case of Chapman v. Brown, 6 Ves. 410. 
It will be found, upon referring to the case of Att.-Gen. v. Earl of Winchelsea, 
3 Bro. 378 ; S. C. 2 Cox, Rep. 301, that the following expression dropped from 
Sir R. P. Arden, "So in Att.-Gen. v. Gould, where Mr, Justice Buller seems to 
have gone to a great extent f and as Jar as the case could well warrant him" 
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case of the Attorney General v. The Bishop of Oxford/ the 
object which the testator had in view was the building of a 
church, or, in the language of Sir R« P. Arden, 'Mhe erecting a 
pillar of vanity ;" beyond that he contemplated nothing, and 
nothing short of that could meet his intention and satisfy his 
wishes; and, accordingly, it was necessary that the object 
should be effected in toto, or the property should pass to the 
next of kin. The case of Chapman v. Brown' may be taken 
as a very simple illustration of this doctrine : the only question 
there being with regard to the validity of a bequest for particular 
purposes. The bequest, which was in the alternative to boiid 
or purchase, fell to the ground ; and then a question arose upon 
a direction contained in the will, that, if any surplus remained 
after the purchase or erection of the chapel, it should be expended 
in the support of a faithful minister. It was contended by the 
next of kin that this was a bequest depending upon the former, 
which failing, this must also fail. Sir W. Grant, after alluding 
to the doubts which had been thrown by his predecessor over 
the case of the Attorney-General v. Gould, as an authority, and 
the subsequent change in his views, expressed himself to be 
clearly of opinion that the testatrix must have meant a minister 
of that chapel which, she conceived, might be purchased. It 
could not, without absurdity, be supposed that she intended to 
make no provision for the minister of her own chapel, while, on 
the other hand, her bounty was to be enjoyed by the minister of 
some other chapel built or to be built by a stranger. He fully 
assented to the doctrine laid down in the case of the Attorney- 
General V. Boultbee and that of the Attorney-General v. Gould ; 
and, consequently, he held that, as the chapel could have no 
existence,' there could be no application of the fund cy-pris. 

Still further, the doctrine which we are now discussing cannot 
be permitted to operate merely because some imagined benefit 
is anticipated from giving latitude to the language of a written 
instrument or upon any bare suggestion of expediency. If the 
will points at any particular objects, the Court of Chancery will 
not direct an application of the funds to any other purposes. 
Nay, Lord Tburlow, resting upon the simple possibility of the 
specified objects of bounty coming into existence at some future 
period, refused to order a scheme which might have the effect 

• 1 Bro. C. C. 444. 

• 6 Vei. 404. 

' Ibid. 409. If the primary gift fails, the secondary gift being totally uncer- 
tAin and fluctuating from time to time, the whole must fail. Vide Att.-Gen. v. 
Davloi, Vei. 546 ; Att -Gen. v. Hinxman, 2 Jac. & Walk. 270. 
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of defeating the original intention ;^ and it has been authori- 
tatively declared^' that it is beyond the competency of the court, 
so long as any means can be found of applying the particular 
fund exactly in accordance with the views of the founder, to 
alter the nature of the charity upon any general surmises as to 
public benefit; the creator of the charity, so long as he acted 
within the limits of law, having an indefeasible right, according 
to his own notions of expediency, to determine the form which 
he meant his bounty to take as well as the channel in which 
alone it was to flow.^ So strictly was this rule of construction 
adhered to through a long series of cases, that the extension 
even under favourable circumstances of the supposed usefulness 
of a school was considered as altogether out of the question.^ 
And although the records of proceedings in equity supply many 
cases in which, when the particular thing prescribed could no 
longer be possibly done, the court has sanctioned a variation 
from the strictness of the original directions, a variation at all 
times carried into effect only by as close an adherence as pos« 
sible to the intention primarily expressed ; still, if there oe a 
likelihood that the purposes for which the founder bequeathed 
his property may be faithfully and fully attained, and still more 
if no circumstance has intervened to obstruct any attempt at 
effectuating his intention, a court of equity will pause before it 
assumes a power to vary the nature of the trust. Such cir- 
cumspection was repeatedly vindicated and enforced by Lord 
Eldon, and on no occasion were his sentiments more unequi- 
vocally expressed than when, on what might have been con- 
sidered a very reasonable proposal, that a school, which had from 
time immemorial ceased to be that which, upon a construc- 
tion of the instruments establishing it, it was intended to be, viz., 
a grammar school for instruction in the classics, should be con- 
verted into a seminary for the teaching merely of the English 

' Att.-Gen. v. Ogiander, 3 Bro. C. C. 166. *' Althougb where a charity is 
so given that there can be no objects of it, the court will order a different scheme 
to be laid before it, yet if the objects may exist, although they do not at present, 
it will not." 

' By Lord Eldon, in the case of Att.-Gen. v. Whiteley, 11 Ves. 241. 

' Att.-Gen. v. Huntley, 2 Jac. & Walk. 383, where Lord Eldon remarked, 
^ If the founder thought proper to establish a grammar school, and if afterwards, 
from different notions about education prevailing, it became of much less public 
benefit, that is not a ground upon which a judge can alter it. He who created 
it had a right to determine its tmture. 

* Att.-Gen. v. Dean and Canons of Christ Church, Jac. Rep. 474, before 
Sir T. Plumer, and the same case was subsequently brought under the consider- 
ation of Lord Eldon (2 Russ. Rep. 323, 324). It may be remarked that Lord 
Hardwicke (1 Vern. 415, 416) considered general disusage as evidence of con- 
sent to dispense with part of the constitution of a charity. 
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language, writing and arithmetic, he restrained the trustees from 
altering the original destination of the endowment. He had 
no authority to alter the foundation with a view to any superior 
benefit which might arise from an institution of a different 
character, however desirable a new mode of administration might 
be and supposing that it were within the scope of any preceding 
authorities to substitute the one for the other.^ And, although 
at first sight, it may appear that a subsequent case^ infringes 
upon the principle thus established, a closer examination of it 
cannot fail to show that, as might have been expected, there is 
perfect consistency in the line of argument pursued cuid the 
conclusions reached by Lord Eldon. The reference to the 
Master in that case with a view to the maturing of it for future 
decision, would not have been ordered if Lord Eldon had sus- 
pected any latent incompatibility in the scheme proposed with 
the charity as founded by the testator. The difficulties, indeed, 
in the way of deviating from the plan which happens to be laid 
down by a testator, may be regarded as insuperable. The court 
will adhere to the letter of the gift: the conditions with which it 
is clogged may be unnecessary or inconveniently severe; but 
equity, so long as they are strictly practicable, declines to relax 
the rigour of them :^ no paction between parties to set aside 
one class of objects and substitute another which may be more 
congenial to the tastes or less obnoxious to the prejudices of 
individuals can, with safety to the general interests of a com- 
munity, be upheld, inasmuch as the judges of the Court of 
Chancery have more than once shown scruples of conscience 
about sanctioning the more than equivocal doctrine of 
" robbing Peter to pay Paul."* It may readily be believed, from 
the jealous anxiety displayed by the court to ascertain the real 
intentions of a testator and fully as well as impartially to execute 
them when distinctly known, that if parties claiming the benefit 
of a trust for charitable purposes should adopt a system totally 

> Att.-Gen. v. Earl of Mansfield, 2 Riiss. 501 : compare Att-Gen. v. Haber- 
dashers' Company, 3 Russ. 530, and Att.-Gen. v. Dixie, reported, in a note, 3 
Russ. 534—537. 

' Att.-Gen. v. Dixie, 3 Russ. 534, n. This case was subsequently before the 
court (2 Mvl. & K. 342), but the order of Sir John Leach on that occasion does 
not touch the point in question; for, admitting that it involves principles adverse 
to those recognised in the case of the Att.-Gen. v. Mansfield, tne latter overrules 
it, the date of the former case being the 23rd of December, 1825, whereas that 
of the Att.-Gen. v. Mansfield was determined on the 13th of November, 1827; 
vide 3 Russ. Rep. 534, n., and 2 Russ. 501 . 

* Att.-Gen. on behalf of Peter House College, Cambridge, v. The Margaret 
and Regius Professors in Cambridge, 1 Vern. R. 54, decided by Lord King. 

* Vide the language of Lord Nottingham in the case of Man v. Ballet, 1 Vern. 
R. 43. 
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different from that which alone the original donor intended to 
protect or aid, while other parties interested in the charity 
adhere to the views which were primarily the objects of favour, 
equity will not consider itself entitled to step aside from its 
common course, under any pretext, to weigh the comparative 
merits of two or more sets of opinions. The original purpose, 
if attainable, cannot be sacrificed upon theory ; the will or the 
donor is to the court, under sucn circumstances, the only 
standard of orthodoxy.^ Nor will the court, if it should appear 
that there is an attempt to escape from the operation of a rule 
of law by introducing a proviso that, in the event of the trusts 
being held to be void or incapable of being carried into effect, 
then the trust funds shall be transferred to the executors or ad- 
ministrators of the grantor, consent to carry the gift into effect 
cy pris.^ Cases, however, and dicta upon this branch of the 
subject have not been uniform. The difficulties attending the 
administration of such substitutional gifts have not unfrequently 
perplexed the mind of the court, which has been anxious, on the 
one hand, to effectuate the intentions of the testator, and, on the 
other, to guard itself against giving countenance to a surrepti- 
tious evasion of any statutory enactment or principle of law.' 

Partial deviations from the tenor of the gift being thus 
uniformly discouraged, it may easily be conceived that a total 
frustration of the objects contemplated by it, through a mis- 
application of the funds to purposes arbitrarily chosen without 
reference to the intentions of the testator, is absolutely dis- 
allowed. But cases of this description strictly involve questions 
as to breach of trust, although sometimes in the course of dis- 
cussing them allusion may have been loosely and remotely made 
to the principle of approximation. 

Charities, however, have always been so highly favoured in 
equity that the judges, rather than that the intention of a 
benevolent testator should fail, have been sedulous and astute 
to detect grounds upon which the charitable object might be 

» Att-Gen. v. Pierspn, 3 Meriv. R. 418, 419. 

* De Themmines v. be Bonneval, 5 Russ. R. 292. In this case the trusts 
were declared void as being in the nature of superstitious uses, and the fund was 
held not to be applicable to any other charitable purpose. The gift was indeed 
strictly conditional ; and it is worthy of remark, that, although the special pur- 
pose, being contrary to the policy of the law, was defeated, the condition was 
allowed to prevail, on the ground that a condition is not unlawful which antici- 
pates the possibility of a court deciding that the gift itself is unlawful. The 
party was therefore restored to his original rights. 

' Compare the case of Att.-Gen. v. Tancred, Ambl. R. 252, with the case of 
Att-Gen. v. Tyndall, Ambl. R. 614 ; 2 Eden's R. 207. Lord Hardwicke took 
occasion to observe, that the case of Att.-Gen. v. Lloyd, 3 Atk. 552, is in its 
points extremely different from the cases with which it is usually classed. 
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sustained. However vague or indefinite the gift may be, 
provided it is in its nature strictly charitable, it will be carried 
into effect either by the court or by the crown, according as there 
happens to be or not to be an interposition of trustees. Indeed, 
the jurisdiction of courts of equity over charitable bequests is 
primarily derived from the authority vested in them to carry 
mto execution the trusts of any will or other instrument^ We 
have already adverted to the language of Lord Eldon in the 
case of Hayter v. Trego,^ and which, ever since the distinction 
was taken by him while disposing of the case of Moggridge ▼• 
Thackwell,' has been adopted as marking the point at which 
the prerogative of the crown terminates, and the authority of the 
Court of Chancery begins to operate. Down to the time of 
Lord Eldon the law upon the point was in an unsettled state; 
and while communicating the results of his elaborate exami- 
nation of all the cases bearing upon it, that most learned and 
acute judge admitted that there was diflSculty in establishing a 
solid distinction between the case of an original gift absolutely 
indefinite and without qualification, and a case in which, by 
matter ex post facto, the gift is presented to the court, in con- 
sequence of such accident, precisely as if it had been in the first 
instance given indefinitely without any means prescribed for 
carrying it into execution. Subsequently to the expressed 
opinion of Lord Eldon, all doubt as to the jurisdiction of a 
court of equity disappeared. Accordingly, Sir John Leach, 
upon a question arising before him as to the application of a 
surplus yearly sum of money, after defraying the expenses of a 
scheme which had been confirmed by the court, conceived that 
he had full jurisdiction to extend the application of the income 
of the charity property beyond the mere literally expressed 
intention of the testator, provided the income was applied to 
objects connected with that intention.^ And although sub* 
sequently, in a case^ in which the particular purpose had failed, 
he declined to assume jurisdiction to devote the property in 
question to any other than the specified purpose. Lord 
Brougham upon appeal sustained the jurisdittion of the court,^ 

1 2MyI. &K. 581. 
« 5 Rusa. R. 113. 
« 7 Ves. 86. 

• Att.-Gen. v. Dixie, 2 Myl. & K. 342. 

• Att-Gen. v. The Ironmongers' Company, 2 Myl. & K. 576. 

• Att.-Gen. v. The Ironmongers' Company, 2 Myl. & K. 589. Sir John 
Leach, remarkable for his acuteness and habits of discrimination as well as his 
ititimate acquaintance with the rules of equitable jurisdiction, and Lord Brousham, 
appear to have been at issue on this point ; at all events, the latter (2 Myl. & 
K. 385), although it was stated at the Bar that Sir John Leach bad substan- 
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and directed an application cy prh of the income of the moiety 
of the fund in question. 

The object of the court, while disposing of cases of this 
description, being that the intention of the testator, as it may 
be collected from the language which he employs, should be 
effectuated, the court will not even entertain the proposal to 
devote a fund to purposes distinct from those specified, until it 
has lost all hope of attaining the precise object which had been 
originally contemplated ; and then, in the event of any devia- 
tion being necessary or beneficial, the operation of the court 
or of the Master must be strictly circumscribed within the 
limits which the individual bestowing the gift may fairly be 
supposed to have marked out. Even his known partiaUties 
will, when the point is otherwise doubtful, be sufficient to 
turn the scale.^ Although the court considers itself, under 
certain circumstances, perfectly competent to vary the uses 
prescribed, it declines to interpose its authority unless there 
appear to be very substantial reasons for diverting the ap- 
plication of the fund from the original objects of bounty. 
And accordingly, as we have already hinted, no vague or 
partial notions of utility, no fanciful adaptation to any new 
or favourite system can be allowed to arrest or even to 
mingle with the stream of charity so long as it flows on 
towards its defined and destined point. The character of 
charity being once impressed on the fund, and the intention 
of the donor having been ascertained, there seems to be no 
violence of construction in the inference that, if he could have 
foreseen a failure of the particular object, he would have appro- 
priated the amount to another object analogous in its nature to 
that which, it may happen, cannot be attained. An approx- 
imation to the ascertained intentions of the author of the gift is 
the very foundation of the doctrine which we are attempting to 
illustrate.^ Such cases must, no doubt, have originally proceeded 

tially sustained the jurisdiction, dealt with the case hefore him on the supposition 
that there existed an important difference of opinion hetween them ; for while 
upholding the jurisdiction, he, on referring to the language of his Honour, re- 
marked that it would he hard to conceive a more complete denial of the court's 
jurisdiction than was implied in the course recommended hy Sir John Leach. 

» Att.-Gen. v. Hudson, 1 P. Wms. 675. 

' It is superfluous to refer to any one case in confirmation of this fundamental 
principle ; all the cases have heen argued and decided in accordance with it. 
We are aware that its soundness has been questioned by very high legal autho- 
rity (vide 2 Story's Tr. 394, n.) The theory of the whole doctrine is built upon 
the fact of a general charitable intention ; but that eminent author objects to any 
court presuming an intention to give to charity generally/, when he has expressed 
himself only as to a particular object. " How courts of equity could arrive at 
*' any such conclusion it is not easy to perceive, unless, indeed, where the nature 
** of the gift necessarily led to the conclusion, that the object specified was a 
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upon notions adopted from the Roman and civil law,^ the 
principles of which were all favourable to the growth and per- 
manency of charitable institutions ; and the latitude of authority 
gradually assumed by the Court of Chancery has been only co- 
extensive with the varying and sometimes conflicting interests 
which it was its duty, if possible, to reconcile and protect. 
Accordingly, by the application of its general doctrine of trusts, 
in combination with the principles which regulate its decisions 
in matters arising out of testamentary dispositions, to this 
special class of cases, the chancellors, not forgetting that 
equality is eouity,^ have successively conferred important 
benefits on society by unraveling the intricacies, moulding the 
schemes, and checking the mal-administration of charitable 
endowments. * 

It may happen that the provisions of a will cannot be obeyed : 
as soon, therefore, as it has been ascertained by the court itself, 
or by the report of a master in chancery, that the object con- 
templated by the testator cannot be attained, the doctrine of 
approximation will be permitted to come into operation; and 
although the rule has always been considered as applicable to 
the mode and not to the substance of a bequest, the court, re- 

f yarding charity as the legatee,^ will substitute a practicable and 
egal for an impracticable and illegal mode.^ A testatrix having 
in her will alluded to two hospitals in Canterbury, while, at the 
same time, she bequeathed a certain sum to all and every the 
hospitals^ the gift^ although not allowed to extend to an hospital 
about a mile distant from Canterbury, was considered not to be 
void for uncertainty, but to embrace all the hospitals in that 
city ; ^ and a similar point having arisen, in consequence of the 

E articular objects of bounty not being so minutely described as to 
e ascertained,^ the court, instead of holding the legacy to be void, 
defeated the claim of the residuary legatee, and ruled that the 
property, having been devoted to charity, could not be otherwise 

** favourite though not exclusive object of the donor." A subject of this nature 
will strike different minds in different points of view. We do not see much 
force in the objection of the learned judge. Besides, it seems to have suggested 
itself to him in relation to gifts to superstitious uses — a class of cases more favour- 
able to his peculiar views than the general topic under our consideration. 

* Vide toe decision of Lord Thurlow in the case of White v. White, 1 Bro. 
C. C. 14, 15. 

* Lord Eldon, in the case of Morice v. The Bishop of Durham, 10 Ves. 537, 
538. 

* Miles V. Farmer, 19 Ves. 483; Cherry v. Mott, 1 Myl. & Cr. 131—134. 
« White V. White, 1 Bro. C. C. 12. 

* Masters v. Masters, 1 P. Wms. Rep. 420. 

* Simon v. Barber, 5 Russ. 512. 
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applied than in accordance with the general intentions of the 
testator. The nature of the charity indicated by the testator is 
a material element in the moulding of any scheme which is to 
be sanctioned by the authority of a court of equity.^ 

Again, if the effect of a will be such as to manifest a general 
disposition to devote a certain sum to charities, although the 
testator has not absolutely made up his mind as to the particular 
charities which are to be the recipients of his bounty, a court of 
equity will order a scheme to be prepared, regard being paid to 
the nature and character of the other gifts contained in the will. 
If it be sound law, as, following the current of decisions, it 
certainly is, that the nomination of particular objects is only the 
mode, and the gift to charity is the substance of the testamentary 
disposition, and that the declaration of such a gift is sub- 
stantially sufficient to give effect to such disposition, it is surely 
a less violent proposition that, where the testator has himself 
expressed certain modes by which effect may by given to it, it 
shall be carried into execution. This point and the slender 
authority upon which it appears at one time to have rested, is a 
striking illustration of the sacred respect which even a single 
judicial determination can command. We allude to the case 
mentioned by Freeman,' the comparative value of which has 
been frequently the subject of desultory and unsatisfactory dis- 
cussion. It may be sufficient to remind our readers that Lord 
Eldon, who had no liking to the exercise of such discretionary 

Eower, considered himself bound by that authority as one which 
as never been displaced. On the contrary, in another case it 
was said,^ and the remark was sanctioned by the decision of the 
court, that there being once a gift to charity, all that remains is 
as to the mode in which it is to be applied. He pointedly called 
the attention of the bar to his opinion concerning the disputed 
authority, and invited counsel to prove, if they could, that the 
doctrine stated by Freeman was not supported by subsequent 

* Hayter v. Trego, 5 Russ. 115. 

* Pieschal v. Peria, 2 Sim & Stu. 386. 

* Freem. Rep. 40, 261, n.; compare Moggridge v. Thackwell, 7 Ves. 43, and 
the case of Att-Gen. v. Syderfin, 1 Vem. R. 224 ; 1 Eq. Abr. 96. Of the 
case of Wheeler v. Sheer (Mosel. R. 288, 301), Lord Eldon took occasion to 
observe : *' Admitting all that Lord Thurlow has said with regard to the decision 
'* in Wheeler v. Sheer, it is quite impossible to look into the circumstances of 
" that case, and say that it is a case which at all touches on the doctrine in 
" Freeman." 

* The case of Syderfin's will (1 Vem. 224; 1 Eq. Abr. 96 j 7 Ves. 43, n ; 
1 Meriv. R. 59, 60). It is sometimes referred to as the case of the Att.-Gen. 
V. Syderfin, and shows, among other things, the distinction drawn between gifts 
to cnarideB and gifts to individuals. If the case had been one of the latter de- 
scription, efiect could not possibly have been given to it. 

VOL. XV. NO. XXVIII. D 
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cases, and that such sabsequent cases were those in which, the 
testator having actually devoted the residoe of his property to 
charitable purposes, it had, in consequence of some act after- 
wards done by him or the omission of some act necessary to have 
been performed, become impossible to discover the object of his 
intended benevolence.^ And, after argument, it was again held 
that such a disposition of the residue m fitvour of charity would 
be carried into execution by the court, having regard to the 
objects particularly pointed out by the testator. So that no one 
can be surprised at the importance attached by Sir John Leach 
to the case of Mills v. Farmer as an authority.' The principle 
cannot again be questioned, that in all cases in which the testator 
has expressed an intention to give to charitable purposes, if the 
intention be declared absolutely, and nothing is left uncertain 
except the mode in which it is to be carried into effect, that 
deficiency will be supplied by the court, and the intention be 
effectuated upon the principle of approximation. 

Further, the court, forming its jud^ent upon the circumstances 
presented to it, decides in ravour of charity in many cases where 
the expressions are extremely general and uncertain and inclines 
in favour of the disposition, ut res magis valeaL A legacy, for 
instance, given " to the poor," there being no words in the will 
to indicate the particular poor intended, was not considered void 
for uncertainty as to the description of persons who were to 
enjoy the bounty. The court looked around with a view to 
discover circumstances which might enable it to apply the 
doctrine of cy prh ; and, upon being informed that the testator 
was a French refugee, the legacies bequeathed by him were 
ordered to be given to the poor refugees.^ A natural and rea- 
sonable construction ought to be given to the language of the 
instrument. A bequest, for instance, to the poor inhabitants of a 
certain parish was confined in its operation to such poor as were 
not receiving parish relief; and upon this sound principle, that to 
have extended the charity beyond that class of persons would 
have been substantially a gift of bounty to the rich by diminish- 
ing the rate to be levied — a result which could not possibly have 
been in the mind of the testator. The general import of the 
word inhabitant was accordingly restricted to a particular class of 
the poor.* A testator may through ignorance or inadvertency 
use language to which no definite idea can be attached ; and on 

' Mills V. Farmer, 1 Meriv. R. 55. 
' Pieschal v. Peria» 2 Sim. & Stu. R. 392. 

' Att.-Gen. Rence, referred to by Sir T. Clarkei M. R., in deciding the caae 
of the Att.-Gen. v. Clarke, Ambl. Rep. 422. 
« Att.-Gen. v. Clarke, Ambl R. 422. 



The UguUe^le Doctrine of Approximation. 36 

sach occasions a court of equity wili| to meet the justice of the 
case, go so far eren as to ascribe a new meaning to the words 
employed.^ The court has gone a step further, for a testator 
having given an estate charged with the maintenance of certain 
lecturers to his nephew, who afterwards devised it for payment 
of his debts, the court, a bill having been in the meantime 
brought to have the lands sold for payment of debts, upon an 
information on behalf of the charity, decreed that the growing 
payments and arrears should be applied to the advancement of 
the charity, even although there was a deficiency of assets for 
payment of debts, and although one species of lectureship was 
to be substituted for another.^ Nor is it, according to the 
expressed opinion of Sir John Leach, necessary that the Master 
in preparing a scheme should strictly confine himself to the 
provisions in the will of the founder; whose real intentions, 
indeed, may be more effectually promoted by an enlarged and 
liberal interpretation of his views.' Recollecting the very sensi- 
ble rule followed by the court in determining questions of this 
description, that the execution of a trust of a charity will not 
be decreed in a manner different from that intended, except so 
far as the intention cannot be literally carried into effect, or 
another mode be adopted so that the object may be attained in 
substance though not in form, it seems to follow as a corollary 
that the failure of a condition which may fairly be considered 
as merely accessary will not be permitted to defeat the general 
intention. So, if there are two objects, one of them being a 
general charitable object and the other annexed to it, it cannot 
be safely inferred that a testator must, under all circumstances, 
have intended that they should stand or fall together ; the failure 
of circumstances annexed, a failure which may originate in the 
neglect of parties, cannot frustrate the general charitable in- 
tention. Trivial deviations from the course pointed out by the 
testator may be safely overlooked rather than that his general 
purpose of benevolence should be altogether neutralized.^ Nay, 
provided time is not of the essence oi the gift, the court will 
guard against the claims or even the chances of an heir-at-law, 
arising out of a temporary obstruction in the way of executing 
the trust to charity, by immediately declaring its validity.^ 

» Fearon v. Webb, 14 Ves. 26. 

^ Combe's case, mentioned in Att-Gen. v. Guise, 2 Vern. 266. 

* Tbe Kingsbridge School case, 4 Madd. R. 483. 

* Brentham v. East Burgold, referred to by Sir R. P. Arden in the case of 
Att-Gen. v. Boultbee, 2 Yes. jun. 387; vide Att.>Gen. v. Leigh, decided by 
Lord Parker, as stated by Sir R. P. Arden, 3 Ves. 389; compare Att-Gen. v. 
Rigby, 3 P. Wms. R. 145. 

* 2 Bro. C. C. 408 ; Att.-Gen. ir. Green, 3 Yes. 716. 
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Temptations to the indulgence of a litigious spirit or grasping 
selfishness have been thus withdrawn, and the catalogue of 
cases involving no new general principle, although developing 
an endless variety of individual facts and circumstances affecting 
the interests of competing claimants and the distribution of 
property, has thus been wisely prevented from swelling beyond 
its present very formidable magnitude. An enlarged elucidation 
of these topics does not fall within the compass of our present 
design, which is in this respect accomplished by the simple 
statement, that in administering the surplus rents or income of a 
charity, approximation to the will of the founder is still the 
pervading and governing principled 

It is, however, obviously possible that a testator may evince 
an intention of devoting the property to charitable purposes 
without specifically appointing its application ; the trustees or 
the court beine thus left unfettered to select whatever objects 
they may think proper. In the preceding cases a discretionary 
power had been given only to determine the mode of adminis- 
tration or to select objects of an expressly defined charity ; but 
before drawing these remarks to a close, it may be proper very 
briefly to allude to a few principles and cases in whicti there will 
be found ample illustration of the expansive nature of the 
doctrine under review. 

If it be a settled principle that the nomination of particular 
objects is only the mode, and the gift to charity the substance 
of the testamentary disposition, it would surely be repugnant to 
equity, which is said to be the perfection of reason, to hold, that 
because a testator having specified certain modes in which effect 
might be given to his charitable gift, and having expressed an 
intention to indicate others, which he neglects subsequently to 
define, the object which he had in view should be altogether 
defeated ; in other words, that his general intention should fail 
of taking effect. Lord Eldon, while he admitted that the court 
had taken great liberties in the moulding of charities,^ seems to 
have regarded the point in this light. Since the utter im- 
possibility of a certain prescribed mode taking effect is not 
allowed to frustrate a general intention, surely mere uncertainty 
ought not to have a more stringent operation. The non-nomina- 
tion of additional purposes^ which may really have been in the 

> A eeneral statement of the doctrine ofcyprh will be found in the judgment 
of Sir James Wigram (7 Hare, Rep. 589) in the case of Monypenny v. Dering. 

' Vide his language in the case of the Att-Gen. v. Doyley, 7 Ves. 58, n. ; 
and compare what feU from him, as reported in 1 Meriv. R. 101, 102, 103. 

' Miles V. Farmer, 1 Meriv. R. 55 ; 19 Ves. 488. The words of the will 
were : " The rest and residue of all my effects I direct may be divided for pro- 
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mind of the testator, cannot reasonably be restrictive of the 
generality of a prior absolute gift to charity. 

Again, the interference of a court of equity may be rendered 
necessary by the decease of a trustee during the life of the 
testator, before he has undertaken the execution of the trust or 
fully carried it, if undertaken, into effect. Under circumstances 
of this description Lord King said,^ that the substance of the 
charity remained notwithstanding the death of the trustees, and 
for this reason, that although the fund could not be distributed 
by the very hands which the testator intended should have been 
the medium through which his bounty might be transmitted, the 
charity itself, being the substance and reason of the devise, still 
subsisted, and might be as effectually realised by the Court of 
Chancery as if the party in whom the trust had been specially 
reposed bad been alive. Although at law a legacy, under such 
circumstances, has lapsed, it is in equity to be regarded as sub- 
sisting. The same expansion was given to the principle by 
Lord Hardwicke, who laid hold of the fact of the Attorney- 
General having been made a party to a suit, with a view to sus- 
taining a charity which must otherwise have been defeated, as a 
ground upon wnich he might decree that the fund in question 
was to be disposed of in such charities as the aldermen for the 
time being and the principal inhabitants of a certain ward should 
consider the most beneficial to the interests which the testator 
had in view,' although the nature of the charitable objects had 
been left altogether vague and indefinite by him, or more 
accurately speaking, although no allusion at all had been made 
to any objects of his bounty, which was only to be circumscribed 
by certain local limits.* 

It would appear, likewise, that if the trustees nominated 
decline to undertake the duties required of them, these must, in 
that event, be discharged by the Court of Chancery; and the 
language of Lord Eldon shows that anticipation of difficulties 
in executing the will of the testator cannot turn equity from its 

moling the Gospel in foreign parts and in England, for bringing up ministers jn 
different seminaries, and other charitable purposes, a» I do intend te name here- 
after.'* 

■ Att.-Gen. v. Hickman, 2 £q. Ca. Abr. 194, s. 14. 

' Baylis and Church v. Att.-Gen., 2 Atk. R. 249. Lord Eldon (7 Ves. 77), 
in alluding to this case, said that, considering the principle recognised, it had 
gone very far in disappointing the next of kin. 

' The testator had m this case manifested an intention to entrust the disposal 
of his legacy to some individual, although, at the time of making his will, he had 
not determined who that individual should be ; it is therefore in this respect, at 
least, analogous to the case in which, in consequence of the death of the trustee 
during the lifetime of the testator, there is no one to execute the trust at the 
decease of the testator. 
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course. In the case of Price t. The Archbishop of Canterbury^ 
there were words and peculiarities which created much perplexity 
as to the best mode of satisfying the intention ; but Lord Eldon, 
after weighing them all, amved at the conclusion that the next 
of kin and the executors were excluded from participating in 
the residue. 

And, finally, while there can be no doubt as to a court of 
equity possessing an authority which may, on proper occasions, 
be exerted so as to control the discretionary acts of a trustee, it 
is only under the pressure of circumstances and in the hope of 
averting or correcting abuses that its superintending power will 
be moved into action. The court does not supersede the dis- 
cretion of the individual in whose prudence the founder has 
thought proper to confide ; but eauity will raise it if it should 
through madvertence stumble, ana call it back to the straight 
path, if it should blindly or perversely wander.^ Nor does the 
court, while displacing a discretionary act of another, merely 
substitute one of its own.' The aim, as it is the duty, of the 
court is neither more nor less than fairly and dispassionately to 
execute the trust, by guarding against the suggestions of lolly 
or corruption ; it declines to clothe a new trustee with the power 
which strictly belonged only to his predecessor.^ 

Such, then, in its prominent features, is the Equitable Doc- 
trine of Approximation. Having traced its origin and the line 
of demarcation drawn between the jurisdiction of the crown 
and of the Court of Chancery, we have examined the subject 
in its negative as well as its affirmative aspect ; and as we intro- 
duced the latter by establishing the right which courts of equity 
originally assumed to interpose their authority, so have we closed 
it with an elucidation of its gradually expanding power; for 
although the judges have, in more recent times, been disposed 
to curb the excessive latitude of construction which had been, 
from an early period sanctioned, still strong, and, in some points 

' 14 Ve8.364, where the bequest was partly to relations and partly to charity; 
tl^ere was also uncertainty as to the proportions in which the fund was to be dis- 
tributed among the objects named. That circumstance, however, was not allowed 
to defeat the intention of the testator. 

' Vide the language of Lord Hardwicke, in the case of the Att-Gen. v. 
Governors of Harrow School, 2 Ves. sen. 551 ; Webb v. Earl of Shaftesbury, 
7 Ves. 87. 

* Lord Eldon, in Oummer v. The Corporation of Chippenham, 14 Ves. 245. 

* Hubberd v. Lambe, Ambl. R. 309, where Lord Hardwicke remarked, that 
'< as the testatrix had confined the power to her executors only, this court could 
not give it to a new trustee ;" and in the case of Down v. Worrall (1 Myl. & K. 
568) trustees, who had a personal discretion as to the application of a fund, 
having died without executmg that discretion. Sir John Leach held that part of 
the property to be undisposed of by the testator. 
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of view, anomalous though the doctrine may appear to be, the 
principles which we have endeavoured, however imperfectly, to 
illustrate have taken too deep root in the soil of English juris- 
prudence to be easily shaken. 

In questions of this description the authorities are not to be 
regarded as under all circumstances absolutely binding; they 
simply furnish lights and afford examples which may assist us 
in weighing probabilities and applying common sense to detect 
the real intention of a testator, it is thus that the more elastic 
jurisdiction of courts of equity have been found so admirably 
to adapt itself to the ever-varying form of such Questions. Less 
fettered than the courts of common law by tne trammels of 
technicality, they have proved themselves equal to every emer- 
gency, and hiave directed the stream of private munificence to 
the growth and prosperity of the state. It is not easy to catch 
principles floating through so wide a sea of cases ; nor, when 
caught, is it occasionally less difficult to discover whence they 
come or whither they tend : but our object has been attained if 
we have succeeded in preparing the reader for encountering the 
phalanx of materials to be found in the Reports or in the com- 
pilations of modem text books, which, in respect of confused 
and cumbersome prolixity, might rival the indiscrimiuate labo- 
riousness of a Charity Commission itself. 
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Art. III.— MAY'S PRACTICE in PARLIAMENT. 



A Practical Treatise on the Law, PriTileges, Proceedings and Usages of Pariia- 
ment. By Thomas Erskine May, Esq., of the Middle Temple, Barrister- 
at-Law, one of the Examiners of Petitions for Private Bills, and Taxing 
Officer of the House of Commons. Second Edition, pp. 644. London : 
Butterworths. 

WHATEVER may have beeo, or may be, thought of the 
benefit derived from the changes introduc^ by the 
Reform Act of 1832, there cannot be a doubt that it has had a 
very powerful effect in altering the position of members of par- 
liament in the house itself. There was not a greater difference 
between the representattvcy sent by his fellow townsmen in the 
days of the Edwards and the Henries, at the expense of his 
borough, to tax and to come home, and the followers of the 
patron or the minister, sitting for boroughs with a handful of 
voters, in the days of the Greoi^es, than there is between these 
same members of the Georgian era and the existing representa- 
tives of the 50/. tenants and the lOZ. householders. Four 
centuries ago the passing of laws and the amount of taxes voted 
were comparatively short and light matters ; the session seldom 
lasted eight weeks ; the laws were few ; the taxes of no enormous 
amount ; the standing army existed not ; the royal fleet might be 
numbered by units; the army, navy, ordnance, and miscellaneous 
estimates were unknown ; and the same class of men who could 
fill with satisfaction the office of mayor, could readily perform 
all the duties of a representative at Westminster. Thirty years 
ago a very small portion of the members took part in the debates, 
or exercised their ingenuity further than to record their votes. 
Only a few took any active part in the house, or in the com- 
mittees, and few, therefore, needed any other manual of practice 
than was to be found in Mr. HatselFs well-arranged, though 
not perfectly digested, Collection of Precedents, ^ow, how- 
ever, a new class has sprung up. Members having constituents 
are required to be quite as diligent in their votes as they were 
when the patron sent them, and far more attentive to, and far 
better versed in, the rules and usages of the house itself. More 
members take part in the debates on bills, as well as on abstract 
motions ; more serve on committees ; and more introduce inde- 

f)endent subjects of legislation : indeed, some of our best legis- 
ative amendments have proceeded from honourable members 
who were neither members of the government nor recognised 
leaders of the opposition. Sir Robert ?eel saw the importance 
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of the change^ and tbe value of the political education to be 
acquired by young members when they take part in the ordinary 
business of tne house and of the committees. His own selections 
for office added force to his verbal acknowledgments, and 
henceforth it will be necessary for every member to educate 
himself up to the general standard of parliamentary knowledge. 
Nor is the necessity confined to tne public business. The 
mass of private legislation presses upon the whole body no less 
than upon individual members. Since the division of the house 
into pannels for election committees, and the personal responsi- 
bility created by the reduction of the numbers, from eleven chosen 
by chance to five taken by selection, and since the division of 
private bills into groups, in each of which members unconnected 
with the locality have to decide upon the merits of rival or 
competing plans in the presence of members who know the 
district well, it has become impossible for members to remain 
merely voting machines. True it is, that the numbers of private 
bills, which passed the house at the commencement of the pre* 
sent century, ranged in each of the years, as under — 

Local and 
Personal Acts. Private. 

1801 ... 146 ... 141 

1802 . . .119 . . . 120 

1803 ... 147 ... 120 

Equally true it is, that the numbers of local and personal acts 
whicn have become the law during the last five years, have 

been Local Private. Private, not 

Printed. 
10 
16 
4 

8 
3 
6 
8 

7 

This, however, does not include the large number of bills lost 
in their various stages,^ and the difference m the character of the 
bills at the two periods is so great, that no comparison can be 
formed of the labour and time taken up in passing them through 
their various stages ; for, whereas the private acts of fifty years 
since consisted mainly of inclosure acts, turnpike acts, and 

1 In the present session of parliament (1851) there were 216 petitions for 
private bills deposited at the Private Bill Office in the Commons ; these were 
exclusive of estate and divorce bills, which usually originate in the Lords. 
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estate acts, — now these have nearly disappeared, and their 
places have been supplied bv railway oills, dock bills, and other 
acts, which require far closer attention, affect far greater 
interests, and are of much larger national importance; the 
General Inclosure Act of 1801 paved the way for other general 
acts, — such as the Companies Clauses Consolidation Act, the 
Lands Clauses Consolidation Act, the Health of Towns Act, the 
Police Clauses Act, and other acts, — which have simplified the 
technical details of private bills relating to those subjects, and 
the increased number and vigilance of parliamentary agents 
tend in some degree to relieve the labours of committees ; still 
every change makes it more important that the principle and 
tlie details of each particular measure should be more strictly 
scrutinised, and the rules and practice of each house more 
strictly adhered to. 

It is manifest that a manual of practice in the house and 
above stairs has thus become as essential to the members of the 
tribunal, who have to take part in the proceedings, and in most 
cases to decide, as it is to the solicitors or the parliamentary 
aeents, who have to submit the measures for consideration, or 
who have to oppose them on their merits, or on their provisions. 
The patience and the courtesy of the present Speaker are well 
known. There is not a member who nas ever asked his advice, 
or his opinion, but has received a ready, a prompt, and an 
accurate reply ; yet much of the trouble given to the highest 
officer of the house might be spared, and much of the member's 
time might be saved, oy a simple reference to an established 
written authority. Such is the work of Mr. May, which comes 
before us in a revised and enlarged form, and has received the 

freat benefit of Mr. Speaker's assistance. The original work 
as stood the test of experience ; it has been found concise and of 
ready reference ; and in spite of the many alterations embodied 
in the present edition, we find it improved in the very points on 
which it first merited the most praise. It does not give, or 
attempt to sive, the full precedents which can be so easily 
tumea to in Hatsell ; it does not attempt to supersede that most 
valuable work, nor Mr. Rogers's well-known work on Elections ; 
it attains a value entirely its own ; it gives so much of the con- 
stitution of the two houses, and so much of their history, as 
enables us to understand the principles of the rules which govern 
their proceedings ; and then it gives those rules and the forms 
observed so plainly and so shortly, that any man who has 
never sat in the house, or has never given notice for, or solicited 
a private bill, will be able to understand both theory and 
practice alike. 
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We do not propose to follow Mr. May through the divisions 
of his worky or to abridge what is of itself sufficiently short for 
all purposes. A few topics only need be referred to for instruc- 
tion or for illustration, and a few for observation^ if not for 
correction. 

In the preliminary chapter on the constituent parts of parlia- 
ment for instance, we are not disposed wholly to agree with Mr. 
May, or with his historical conclusions. There have been other 
authorities besides those to which he makes reference, which 
have treated of the origin of the representative body, and of the 
alterations, by which the Commons, step by step, acquired and 
consolidated their power; and we are disposed to give a very 
early date to the exercise of most of those functions which have 
made it the chief ruling body in the state. Among these works 
is one by Sir Ro|[er Twysden, (Camden Soc. publications, 1849,) 
entitled '' Certame Considerations upon the Government of 
England," in which the whole question of the three estates is 
most ably set forth. In one particular, it clears up a matter 
which Mr. May leaves in some confusion— the difference be- 
tween the councils summoned for advice and the supreme 
council of the nation or parliament. Mr. May says — 

** The practice of simimoning citizens and others before the council 
for particular purposes continued long after the remilar summons of 
members to parliament from cities and boroughs had commenced.'' 

Important instances of these summonses are to be found in 
thereignof Edw.III.(Rymer'sFGQd. vol. 2 and 3), when, in 1342 
and 1344, during our national struggles with France, the kin? 
summoned from the chief maritime towns two of the most suf^ 
ficient men, and of the best naval knowledge, ** to consult and 
advise with the king," and ** to meet other naval men and con- 
sult on the state of the navy ;" but these summonses do not 
include the summonses for advice to the king himself on his 
afiairs generally in the grand council, or, as Sir Roger Twysden 
better puts it, the privy council. He observes — 

" That the grand coimcell is often tymes no other then the privy 
councell is apparent in that sundry bills in parliament are to bee 
heard * devant le grand councel,' which were vayne, taking it onely for 
the lords out of parliament, who had all ready given their approba- 
tion of it, and therefore must of necessity bee somewhat differing from 
them, which was to give his majesties answer to it; it is ukwise 
sometymes with this explanation, that it is his ^ grant et continuel 
coimcel.' The 5 Henry 4, the king, at the request of the commons, 
did nominate certayn lords, and omers, viz. 6 bishops, 1 duke, the 
lord treasurer^ privy seal, 4 barons, and 3 gentlemen, in all 22, ^ d'estre 
de son grant et continuel councel,' which would bee no other then his 
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privy councell. See Bundel Petit apud WintoUf ante Fest, Oregar. 
4 Ed. 3, n. 73; Rot. Pari. 7 Hen.4, n. 31, 84, 89, 106; 11 ir.4, ». 39. 

'' If I should hold the great councell to bee anj other body distinct 
from the privy councell, I should conceive it confined to no number 
or quality of persons whatsoever, but such as were upon some espe- 
ciaU occasion called by his majestic as assistants to him and his pnvy 
councell. Such I take that mentioned in a parliament 5 Hen 4, 
which expresses that before Christmas last past it had pleased the 
king 'd'envoyer pur certains seigneurs espirituelx et temporelx et 
pour plusiours eentrex et autres persones sufficieant de son royalme, 
pur estre consemex par eux,' etc. touching the safeguard of the sea 
and the rebells in Wales, whose consultations were adjourned to this 
parlyament. 

^^ I have seene a letter in English from Hen. the 6. to the abbot 
of Bury, preserved in a leiger booke of that house, in Twhich) the 
king willeth him, 'That for certaine great and chargeaJ[)le matters 
touching the good and weale of us, our realms, lordships and subjects, 
wee wifl and chaise you streightly that yee bee with us, ana our 
councell, at our paflace of Westminster, at the quindecem of Pasque 
next coming, to commune with us and them, and give ^ood (counsell) 
in the matters abovesaid, etc. Yoeven under our pnvy seal, at our 
mannor of Sheene, the 2 of March. Directed, 

" * To our deere in God the Abbot of Bury.' 

" I can not doubt but this was a convocating of some counselors to 
treat with his privy councsel, and perhaps may not unfitly bee thought 
his grand councell, though I doe not find tliat name attributed tmto 
it ; it sufficeth for my purpose that our kings have for the most had 
a sad and wise councell for their weighty anaires, and they following 
such directions as from tyme to tyme hath beene recommended by 
them, without exorbitantly extending their auctority, the subject 
hath seene his owne happynesse, and hath beene both willing and 
able to support extraordinary supplies, and ready to undergoe (know- 
ing their condition not to bee mended) any danger they would expose 
them to, God crowning their actions with successe both at home and 
abroad." 

And we agree with Sir Roger Twysden in the opinion ex- 
pressed in the following passage. 

" Wherever we find the people said to have joyned in any action 
with the King and nobiHty in councell, 1 cannot but think that an 
assembly of the 3 estates, which wee call a parlyment, for, it beeing 
impossible the great body of the Commons should come toogether but 
by their representees, and finding they did assent to matters of weight, 
wee cannot conclude they did it otherwise than by their deputies. 

Except for historical accuracy the inquiry would not be worth 
pursuing any further ; since it is of the present, and not of the 

East, that Mr. May has most to treat ; with the present he has 
een for many years familiar, and herein he displays a thorough 
knowledge. His illustrations are full. There are however in- 
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stances, in which acts of parliament and resolutions referred to 
hy him, have been wholly set at defiance. In 1768 the Hon. 
dharles James Fox^ then only 19 years of age, was returned 
and sat for Midhurst, (this early introduction being auspicious 
to his future celebrity,) in direct contravention of the act of 7 & 
8 Will. III. c. 25, s. 8, carrying out the earlier resolution of 
the Lords, '^ that according to the law of the realm and the an- 
cient constitution of parliament minors ought not to sit in par- 
liament;" and from the days of Elizabeth, when (1684) Lord 
Buckhurst and Lord Montague wrote to the Sheriff of Sussex 
in favour of two candidates for Sussex, and the last named Lord 
prayed the Sheriff to make his wish and desire known to the 
freeholders for the two candidates '^ as for two such as I think 
most fitt and to whome I have given my consent and earnestlie 
request my friends to do the same;" — in 1623 during the reign 
of the Charles, when the burgesses of Steyning were told by the 
Earl of Arundel and Surrey, that '^ in regard many townes are 
depopulated and some are so impoverished as it would be heavy 
unto them to support the charge incident (to the wages,) it hath 
been a usage of long continuance of most townes to make choice 
of such foreigners as were fitt and worthy of the places, and 
herein to have recourse to the tender made unto them of able 
men by their chief lords, and so my ancestors have done unto 
your predecessors;" — through the period of Walpole's admi- 
nistration, when the Duke of Newcastle in 1734 returned "very 
victorious from Sussex/' after having at the election for Hast- 
ings in 1721-2 thought it not enough to sit with the corporation 
'^ to recommend to them expressly one member and to declare 
his good opinion and wishes for another, which differs nothing 
from the recommending of two, but after this to go round the 
town to solicit the votes of the particular electors ;" down to 
the most recent times, when it is not thought gentlemanly to 
canvass a noble lord's tenants till his lordship has given his 
assent ; — during all this time the Peers have interfered in elec- 
tions ; they refused to recognize the resolution of the Commons 
of 1700; and the latter's annual resolution, that it is high 
infringement of their liberties and privileges for any lord of 
parliament to concern himself in the election of members to 
serve for the Commons, has been a mere brutum fulmen. The 
law has been one way and the practice another. 

It has formed no part of Mr. May's plan to note these dis- 
crepancies ; but when the shortcomings of the Commons must 
be noticed, and the cases of Stockdale v. Hansard and of How- 
ard V. Gosset are fairly before him, he gives a very calm review 
of the proceedings of the Commons — weak and wavering and 
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indecisive after they ceased to be guided by Lord Truro's 
advice; — and then sums up the whole with these excellent 
remarks : 

^' Thus far the course adopted by the house led^ for the present, to 
a fortunate termination of their contests with the courts of law ; but if 
the judgment had been adverse to their privileges, they would have 
been involved in still greater embarrassments. It is to be hoped that 
further contests may be very remote ; but it must be acknowledged 
that the present position of privilege is, in the highest degree, unsatis- 
factory. Assertions of privilege are made in Parliament, and denied 
in the courts ; the officers who execute the orders of Parliament are 
liable to vexatious actions, and if verdicts are obtained against them, 
the damages and costs are paid by the Treasurv. The parties who 
bring such actions, instead of being prevented from proceeding with 
them by some legal process acknowledjged by the courts, can only be 
coerced by an unpopular exercise of privilege, which does not stay the 
actions. If Parhament were to act strictly upon its own declarations, 
it would be forced to commit not only the parties, but their counsel 
and their attorneys, the judges, and thesheriira; and so great would be 
the injustice of punishing the public officers of justice for administering 
the law according to their consciences and oaths, that Parliament 
would shrink from so violent an exertion of privileges. And again 
the intermediate course adopted in the case of Stockdale v. Hansard, 
of coercing the sheriff for executing the judgment of the court, and 
allowing the judges who gave the obnoxious judgment to pass without 
censure, is inconsistent in principle, and betrays hesitation on the 
part of the house— distrust of its own authority, or fear of public 

opinion. 

'^ A remedy has already been applied to actions connected with the 
printing of parliamentary papers; and a well-considered statute, 
founded upon the same principle, is the only mode by which colli- 
sions between Parliament and the courts of law can be prevented for 
the future. The proper time for proposing such a measure is when 
no contest is pending ; and when its provisions may be calmly exa- 
mined, without reference to a particular privilege, or a particular judg- 
ment of the courts. It is not desired that Parliament should, on tne 
one hand, surrender any privilege that is essential to its dignity, and 
to the proper exercise oi its authority; nor on the other, that its 
privileges should be enlarged. But some mode of enforcing them 
should be authorized by law, analogous to an injunction issued by a 
court of equity to restrain parties from proceedmg with an action at 
common law, and even with a private Bill in Paniament ; and such 
a prohibition should be made binding, not only upon the parties, but 
upon the courts."— pp. 163, 164. 

On many subjects connected with the proceedings in both 
houses the information conveyed by Mr. May is generally in- 
teresting ; witness his account of proxies in the Lords and of 
pairs in the Commons. 
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** In the lordd not only those peers who are present maj rote in a 
division, but, on certain questions, absent peers are entitled to vote by 
proxy, and their votes are numbered with the rest ; the joint majority 
of votes and proxies being decisive of the question. The following 
rules and restnctions are incident to the right of voting by proxy ; — 

'' ' No lord of this house shall be capable of receiving above two 
' proxies, nor more to be numbered in any cause voted. All proxies 
' from a spiritual lord shall be made to a spiritual lord, and m>m a 
' temporal lord to a temporal lord. 

'< ' If a peer having leave of the king to be absent from Parliament, 
' gives his proxy, and afterwards sits again in the house, his coming 
' and sitting again in Paliament doth determine that proxy. 

^' ^ If a peer having leave to be absent, makes his proxy and returns, 

* he cannot make a new proxy without new leave. 

'^ * That proxies may be used in preliminaries to private causes, but 
' not in givmg judgment. 

*' * That no proxy for the future shall be made use of in any judicial 
' cause in this house, although the proceedings be by way of bill.' 
And this rule is extended to the trial of controverted elections of the 
representative peers of Scotland. 

** ' That a lord having a proxy and voting on the question ought to 

* give a vote for that proxy m case proxies be called for. 

'' ^That the proxy of no lord snail be ^entered the same day on 
' which he has oeen present in the house, and that no proxy entered 
' in the book a^r three of the clock, shall be made use of the same 

* day in any question, and that the clerks give an account thereof to 
« the house." ^ 

'^ It is also a rule that no proxy can be used in a committee of the 
whole house. 

'^ The most usual practice is for lords to hold the proxies of other 
lords of the same political opinions, and for the votes of both to be 
declared for the same side of a question. This is the true intent of a 
proxy; but it occasionally happens, that a lord has been privately 
requested by another lord, whose proxy he holds, to vote for him on 
the opposite side ; in which case, it is understood to be re^lar to ad- 
mit tneir conflicting votes in tbat manner. But it is said, that this 
variation from the ordinary rule is permitted upon the sunposition, 
that between the time of voting and of declaring tne vote of tne proxy, 
a lord may be supposed to nave altered his own opinion; for the 
form of the proxy would appear to delegate to the lord who holds it, 
the absolute right of decision for the absent lord, without any refer- 
ence to the opinions of the latter, expressed after the signature of that 
instrument. 

" A practice, similar in effect to that of voting by proxy, has for 
many years been resorted to in the House of Commons. It has been 
shown, that no member can vote unless he be present when the ques- 
tion is put ; and no sanction has ever been given, by the house, to any 
custom partaking of the character of delegation. But a system of 
negative proxies, known by the name of pairs, enables a member to 
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absent himself, and to agree with another member that he also shall 
be absent at the same time." — ^pp. 278, 279. 

When Mr. May gives the mode of conducting public business 
in debate he is succmct and extremely useful. Very few persons, 
even of those who are called upon to preside at public meetings 
or at Boards for the management ot Companies or Societies, 
are aware of the mode in which public business can be most 
efficiently conducted. The rules of proceeding in the two houses 
of parliament are assumed to be the model, but it freq[uently 
happens, although Peers and Prelates are in the chair, that 
neither the party presiding nor the body of the meeting has any 
distinct notion of what tnose rules are. In both houses every 
matter must be determined on a motion put by the Speaker 
and affirmed, negatived, or avoided by the house itself. Notice 
of the motion is given for convenience sake in the Lords, and 
the quantity of business has not required any strict rule as to 
time. In the Commons the case is different, and the pressure of 
motions brought forward by individual members has led to a 
sessional resolution, which prevents the Order Book from being 
occupied on motion days for more than a fortnight in advance, 
if the motion be opposed or likely to lead to debate; no positive 
rule is laid down as to the time which must elapse between the 
notice and the motion ; motions for leave to bring in bills of 
trifling interest and for returns are frequently given on the day 
preceding the motion ; for unopposed returns there is a separate 
notice paper, and they are brought on at any convenient period. 
An unopposed motion, if no member object, may be brought on 
by consent of the house without previous notice ; whilst matters 
directly cencerning the privileges of the house, provided they 
have arisen recently, are brought on without notice, and have 

frecedence of orders of the day as well as of notices of motion, 
f the question be simply resolved in the affirmative or negative 
there is little trouble ; it is when the question is sought to be 
evaded or superseded that the difficulty arises ; and here Mr. 
May tells us that, — 

" The modes of evading or superseding a question are, 1, by ad- 
journment of the house; 2, by motion ' tnat the orders of the day be 
read;' 3, by moving the previous question; and 4, by amendment 

*' 1. In the midst of the debate upon a question, any member may 
move ' that this house do now adjourn,' not by way of amendment to 
the original question, but as a distinct question, which interrupts and 
supersedes that already under consideration. If this second question 
be resolved in the affirmative, the original question is superseded : the 
house must immediately adjourn, and all me business for that day is 
at an end. The motion for adjournment, in order to supersede a 
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question, must be simply that the house do now adjourn; it is not 
allowable to move that tne house do adjourn to any future time spe- 
cified ; nor to move an amendment to that efFecty to the question of 
adjournment. The house may also be suddenly adjourned by notice 
bemg taken that forty members are not present, and an adjournment 
caused in that manner has the effect of superseding a question in the 
same way as a formal question to adjourn, when put and carried. 
In either case the original question is so entirely superseded, that if it 
has not jet been proposed to the house by the speaiker, it is not even 
entered in the Votes, as the house was not fully in possession of the 
question before the adjournment. 

" If a motion for adjournment be negatived, it may not be pro- 
posed again without some intermediate proceeding ; and, in order to 
avoid any infringement of this rule, it is a common practice for those 
who desire to avoid a decision upon the original question, on that 
day, to move alternately that ^ this house do now adioum,' and ' that 
the debate be now adjourned.' The latter motion, if carried, merely 
defers the decision of the house, while the former, as already ex- 
plained, supersedes the question altogether : yet members who only 
desire to enforce the continuance of the debate on another dav, oflen 
vote for an adjournment of the house, which, if carried, would super- 
sede the question which they are prepared to support. This distinc- 
tion should always be borne in mind, lest a resmt should follow that 
is widely different from that anticipated. Suppose a question to be 
opposed by a majority, and that the minority are anxious for an ad- 
journment of the debate; but that on the failure of a question pro- 
posed by them to that effect, they vote for an adjournment of the 
house : the majority have only to vote with them and carry the ad- 
journment, when tne obnoxious question is disposed of at once, and 
its supporters have themselves contributed to its defeat. 

*'2. On a day upon which motions have precedence, a motion, 
*that the orders of the day be now read,' is also permitted to interrupt 
the debate upon a question ; and if put by the speaker and carried m 
the affirmative, the house must proceed with the orders of the day 
immediately, and the original question is thus superseded. A motion 
for reading a particular order of the day, however, will not be per- 
mitted to mterrupt a debate; and when the house are actually en- 
gaged upon one of the orders of the day, a motion for reading the 
oraers of the day is not admissible, as me house are already doing 
that which the motion, if carried, would oblige them to do. 

" 3. The previous question is an ingenious method of avoiding a 
vote upon any question that has been proposed, but its technical name 
does httle to elucidate its operation. When there is no debate, or 
after a debate is closed, the speaker puts the question, as a matter of 
course, without any direction from tne house ; but, by a motion for 
the previous question, this act of the speaker may be intercepted and 
forbidden. The words of this motion are, ^ that this question be now 
put;' and those who wish to avoid the putting of the ori^al ques- 
tion, vote against the previous (or second) question; and, if it be re- 
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solved in tlie negative, the speaker is prevented flpom putting the 
original question, as the house have remsed to allow it to be put. 
It may, however, be brought forward again on another day, as the 
negation of the previous question merely binds the speaker not to put 
the main question at that time. If the pre^ous question be put, and 
resolved in the affirmative, no words can be addc^ to or taken from 
the main question by amendment; nor is any further debate allowed, 
or motion for adjournment before the question is put, as the house 
have resolved that the question be now put, and it must accordingly 
be put at once to the vote. In reference to this proceeding, it may be 
remarked, that according to the strict rule of debate, each member 
should speak directly to the question before the house ; and, suppos- 
ing this to be observed, the debate upon the previous question would 
be limited to the propriety of putting the question now, or at a future 
time ; but, practically, the mam question is discussed throughout. If 
the rule were not evaded in this manner, the main question would 
be altogether excluded from discussion, merely because another ques- 
tion had been interposed ; although, by affirming the previous ques- 
tion, the house would have agreed that the main question was a 
proper one to have been offisred for their decision. 

"The last two questions, viz. for reading the orders of the dav, and 
the previous question, may both be superseded by a motion for ad- 
journment; for the latter may be made at any time (except, as 
already stated, when the previous question has been resolved m the 
affirmative), and must always be determined before other business can 
be proceeded with. The debate upon the previous question may also be 
adioumed ; as there is no rule or practice which assigns a limit to a 
debate, even when the nature of the question would seem to require a 
present determination. But when a motion has been made for read- 
ing the orders of the day, in order to supersede a question, the house 
wul not afterwards entertain a motion for the previous question ; as 
the former motion was itself in the nature of a previous question. 

" 4. The general practice in regard to amendments will be ex- 
plained in the next chapter; but here such amendments only need be 
mentioned as are intended to evade an expression of opiirion upon the 
main question, by entirely altering its meaning ana object. This 
may be effected by moving the omission of all the words of the ques- 
tion, after the word *that' at the beginning, and by the substitution of 
other words of a different import. If this amendment be agreed to 
by the house, it is clear that no opinion is expressed directly upon the 
main question, because it is determined that the original words * shall 
hot stand part of the question ;' and the sense of the house is after- 
wards taken directlv upon the substituted words, or practically upon 
a new question. There are manv precedents of this mode of dealing 
with a question; but the best known in parliamentary history are 
those relating to Ml*. Pitt's administration, and the peace of Amiens, 
in 1802. On the 7th May, 1802, a motion was made in the Com- 
mons for an address, ^ expressing the thanks of this house to his 
Majesty for having been pleased to remove the Right Hon. W. Pitt 
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from his councils;' upon which an amendment was proposed and 
carried, which left out all the words after the first, and substituted 
others in direct opposition to them. Not only was the sense of the 
original question entirely altered by this amenoment, but a new ques- 
tion was substituted, in which the whole policy of Mr. Pitt was com- 
mended. Immediately afterwards an address was mored in both 
Houses of Parliament, condemning the treaty of Amiens, in a long 
statement of facts and arguments. In each house an amendment was 
moved and carried by which all the declamation in the proposed ad- 
dress was omitted, and a new address resolved upon, by wnich Par- 
liament was made to justify the treaty. 

" This practice has often been objected to as unfair, and never with 
greater force than on these occasions. It is natural for one party, 
commencing an attack upon another, to be discomfited by its recoil 
upon themselves, and to express their vexation at such a result ; but 
the weaker party must always anticipate defeat in one form or 
another. If no amendment be moved, the majority qan negative the 
question itself, and affirm another in opposition to me opinions of the 
minority. ' On the very occasion already mentioned, of the 7th May, 
1802, after the address of thanks for the removal of Mr. Pitt had 
been defeated by an amendment, a distinct question was proposed and 
carried by the victorious party, * That the Right Hon. W. Pitt has 
rendered great and important services to his country, and especially 
deserves me grajtitude of this house.' Thus, if no amendment had 
been moved, the position of Mr. Pitt's opponents would have been 
but little improved, ad the majority could have affirmed or denied 
whatever they plesLsed. It is in debate alone that a minority can 
hope to compete with a majority : the forms of the house can ulti- 
mately assist neither party; out, so far as they offer any intermediate 
adva,ntage, the minority have the greatest protection in forms, while 
the majority are met by obstructions to the exercise of their will. 

** These are the four modes by which a question may be intention- 
ally avoided or superseded ; but a question is also liable to casual in- 
terruption and postponement from other causes; as, by a matter of 
privilege, words of heat between members in debate, a question of 
order, a message from the other house or a motion for reading an 
act of parliament, an entry in the Journal, or other pubUc document. 
The rule, by which such documents are permitted to be read, though 
not absolutely without recognition in modem times, is so far re- 
strained by more recent regulations with regard to motions and 
orders of the day, that it is almost obsolete, and a member would 
scarcely be permitted to avail himself of it, except for the purpose of 
reading some document strictly relevant to the question under discus- 
sion. These proceedings, however, may obstruct and delay the deci- 
sion of a question, but do not alter its position before the house; for, 
directly they are disposed of, the debate is resumed at the point at 
which it was interrupted. In the House of Commons, another inter- 
ruption was sometimes caused by moving that candles be brought in; 
but, by a standing order of the 6th February, 1717, it was ordered, 

e2 
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* That when the house, or any committee of the whole house, shall 
' be sitting, and dajhght be s^at in, the seijeant-at-anns attending 

* this house do take care that candles be brought in, without any par- 

* ticular order for that purpose.' 

^ If a question be complicated, the house may order it to be 
divided, so that each part may be determined separately. A fight 
has been claimed, in both houses, for an individual member to insist 
upon the division of a complicated question ; but it has not been re- 
co^ized, nor can it be reasonable to allow it, because, 1st, the house 
mi^ht not think the question complicated; and, 2ndly, the member 
objecting to its complexity, may move its separation by amend- 
ments/'— pp. 216— 2&. 

** When all preliminary debates and objections to a question are 
disposed of, the question must next be put, which is done in the fol- 
lowing manner. The speaker, if necessary, takes a written or printed 
cop^ of the question, and states or reads it to the house, at length, 
beginning with • The question is, that' This form of putting the 
question is always observed, and precedes (or is supposed to precede) 
every vote of the house, however insignificant, except in cases where 
a vote is a formal direction, in virtue of previous orders ; as where 
private bills having been read a second time, are referred to the Com- 
mittee of Selection. 

" In the Lords, when the question has been put, the speaker says, 
" As many as are of that opinion say * content* " and " as many as are 
of a contrary opinion say * not content ;' " and the. respective parties 
exclaim * content* or ' not content,' according to their opinions. In 
the Commons, the speaker takes the sense of the house by desiring 
that " as many as are of that opinion say * aye,' " and " as many as 
are of the contrary opinion say * no.' " On account of these forms, 
the two parties are distinguished in the Lords as * contents' and * not 
contents, and in the Commons as the ' ayes' and * noes.' When each 
party have exclaimed according to their opinion, the speaker endea- 
vours to judge, fi-om the loudness and general character of the oppos- 
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* resolved in the affirmative' or * negative,' according to the supposed 
majority on either side ; but if the party thus declared to be tne mi- 
nority aispute the fact, they say " no ; the * contents' (or * not con- 
tents ) the * Byes* (or ' noes ) have it :" and the actual numbers must 
bo counted, by means of what is called a division. 

"The question is stated distinctly by the speaker; but in case it 
should not be heard, it will be stated again." — pp. 223, 224. 

All this is fully supported by the authorities quoted in the 
notes. 

The chapter on amendments to questions, and on amendments 
to proposed amendments, is equally clear. The amendments 
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may be made, 1. By leaving out certain words; 2. By leaving 
out certain words in order to insert or add others ; and 3. By 
inserting or adding certain words ; and of amendments no notice 
is required, nor is the member, who has given notice, entitled 
thereby to any precedence. 

" Several amendments may be moved to the same question, but 
subject to these restrictions: 1. No amendment can be made m the 
first part of a question, after the latter part has been amended, or has 
been proposed to be amended, if a question has been put upon such 
proposed amendment. But if an amendment to insert or add words 
to a question be withdrawn, by leave of the house, the fact of that 
amenoment having been proposed will not preclude the proposal of 
another amendment, afiectmg an earlier part of the question, so long 
as it does not extend farther oack than the last words upon which the 
house have already expressed an opinion : for the witndrawal of the 
first amendment leaves the question in precisely the same condition 
as if no amendment had been proposed. Each separate amendment 
must be put in the order in which, if a^eed to, it would stand in the 
amended question; but should a member, being in possession of the 
house, move an amendment, another member may propose to amend 
an earlier part of the question, and his amendment, though pro- 
posed the last, will be put first to the vote. 2. When the house have 
agreed that certain words shall stand part of a question, it is irreffular 
to propose any amendment to those words, as the decision of the 
house nas already been pronounced in their favour. But this rule 
would not exclude an adaition to the words, if proposed at the proper 
time. 3. In the same manner, when the house have a^eed to add 
or insert words in a question, their decision may not be disturbed by 
any amendment of those words. 

" But when a member desires to move an amendment to a part of 
the question proposed to be omitted by another amendment, or to 
alter words proposed to be inserted, it is sometimes arranged that 
only the firet part of the original amendment shall be formally pro- 
posed, in the nrst instance, so as not to pi*eclude the consideration of 
the second amendment. The convenience of the house may also be 
consulted, in some cases, by the withdrawal of an amendment, and 
the substitution of another, the same in substance as the first, but 
omitting certain words to which objections are entertained. Another 
procee<ung may also be resorted to, by which an amendment is inter- 
cepted, as it were, before it is offered to the house, in its original 
form, by moving to amend the first proposed amendment. This can 
be done when the original amendment proposed is, to leave out or to 
insert or add certain words : or when certain words have been lefl 
out of a question, and it is then proposed to insert or add other words 
instead thereof. In such cases an amendment maybe proposed to 
the proposed amendment, and the questions put by the speaker there- 
upon deal with the first amendment as if it were a distinct question, 
and with the second as if it were an ordinary amendment. 



54 Mayt Practice tn Parliament. 

<< It must be obsenred, that no modcMi to amend a proposed amend- 
ment can be entertained, until the amendment has, for the time, as- 
sumed the place of the original question, and become, as it were, a 
substantire question itself; othennse there would be three points 
under consideration at once, viz. the question, the proposed amend- 
ment, and the amendment dT that amendment. But when the ques- 
tion for adopting the words of an amendment is put forward dis- 
tinctly, and apart from the original question, no contusion arises from 
moyinff amendments to it, before its ultimate adoption is proposed." — 
pp. 2®— 231. 

The proceeding is no doubt complicated, yet, as here ex- 
plained, it is perfectly intelligible. The rules with reference to 
petitions are also given in a way to be of considerable use to 
those who promote petitions, to be sent up stairs to a sub-com- 
mittee, to be by them classified, and to be reckoned of value ac- 
cording to the number of the signatures and the vigilance of the 
getters up, rather than according to their intrinsic importance. 
It is a common notion that the number of petitions has fallen 
off since the rules of the House of Commons have prevented 
any discussion on their presentation ; but such is not the case. 
The numbers presented during the last two sessions will show 
how widely a knowledge of the technical rules of the House 
requires to be extended. During the session of 1849, there were 
seventy reports presented to the House by the committee on 
public petitions, giving an analysis of (in round numbers) 9700 
petitions; in the session of 1850, their reports amounted to 
seventy-five, and fill two large volumes, the number of petitions 
having increased to lff,100, owing principally to the interest 
taken in the questions of admitting Jews to seats in the House, 
and to the closing of the post offices on Sundays. 

'* Without a prayer, a document will not be taken as a petition : 
and a paper, Juring the style of a remoristrance, wiU no? be rel 
ceived. 

" The petition should be written upon parchment or paper, for a 
printed or lithographed petition will not be received ; and at least one 
signature should be upon the same sheet or skin upon which the peti- 
tion is written. It must be in the English language, or accompanied 
with a translation which the member who presents it states to be cor- 
rect; it must be free from interlineations or erasures; it must be 
signed; it must have original signatures or marks, and not copies 
from the original, nor signatures of agents on behalf of others, except 
in case of incapacity by sickness ; and it must not have letters, am- 
davits, or other documents annexed. The signatures must be written 
upon the petition itself, and not pasted upon, or otherwise transferred 
to it. Petitions of corporations aggregate should be under their 
common seal* To these rules anomer may be added, that if the 



May's Practice in Parliament* bb 

chairman of a public meeting signs a petition on behalf of those 
assembled, it is only received as the petition of the individualy and is 
so entered on the Joumak, because the signature of one party for 
others cannot be recc^nized. 

'^ It may be a useral caution to state, that any forgery or fraud in 
the ]»«paration of petitions, or in the signatures attached, or the being 
privy to, or co^zant of, such foi^er^ or fraud, will be punished as 
a breach of privilege. By a resolution of the House of Commons, 
2d June, 1774, it was dedared, 

' That it is highly unwarrantable, and a breach of the privilege of 
' this house, for any person to set the name of any other person to 
^ any petition to be presented to this house/ 

And there have been frequent instances in which such irregularities 
have been discovered and punished by both houses." — pp. 3S4, 386. 

We have purposely made our extracts from tbo^ portions of 
the work which possess an interest extended beyond the mem- 
bers of the legislature, and- the parliamentary counsel and 
agents. To tbe latter it would be superfluous to recommend 
Mr. May's work; it is no more to be dispensed with in their 
libraries than Archbold's Common Law Practice, or Smith and 
DanieFs Treatises on Chancery Practice by the attorneys and 
solicitors. Its use, however, may be beneficially extended to all 
branches of the profession. There is not a professional person 
in any district of the United Kingdom who has not more or less 
to advise upon aad to study proceedings on private bills ; none, 
therefore, who do not require a manual, if not for actual prac- 
tice, at least for reference, as good as from a seven years per- 
sonal use we have found Mr. May's work to be. It is ample 
in giving authorities for every position^ and it is eminently free 
from conjectural statements. Promoters of private bills have 
ample opportunities for gaining advice and professional assist- 
ance, and avail themselves largely — may we add, most expen- 
sively — of both. The opponents of private bills are not usually 
so well provided in purse or in knowledge, and for their guidance 
we close our extracts with the regulations and practice as to 
petitioners being heard against an entire bill, or against its 
clauses. 

'' All the petitions against a bill which have been deposited within 
the time limited, stand referred to the committee; but no petitioners 
are entitied to be heard unless they have praved to be heard by them- 
selves, their counsel or agents, nor unless they have a locus standi, 
according to the rules and usage of parliament ; nor unless their peti- 
tion and the proceedings thereupon be otherwise in conformity with 
the rules and orders of tne house. 

'' Some petitions pray to be heard against the preamble and clauses 
of the bill; some against certain clauses only; and others pray for the 
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insertion of protective clauses, or for compensation for damage which 
will arise mider the bill. Unless the petitioners pray to Be heard 
against the preamble, they will not be entitled to be heard, nor to 
cross^xamine any of the witnesses of the promoters upon the general 
case, nor otherwise to appear in the proceedings of the committee 
until the preamble has been disposed of. Nor will a general prayer 
against the preamble entitle the petitioner to be heard against it, if nis 
interest be merely affected by certain clauses of the bill. The proper 
time for urging objections to parties being heard against the preamble 
is when their counsel or agent first rises to put a question to a wit- 
ness, or to address any oroervations to the committee. This is also 
the proper time for objecting that petitioners are not entitled to be 
heard on any other grounds. 

" Petitioners are said to have no locus standi before a committee, 
when their property or interests are not directly and specially affected 
by the bill, or when, for other reasons, they are precluded from op- 
posing it. The committee wiU determine, accoraing to the circum- 
stances of each case, whether petitioners have such an interest as to 
entitle them to be heard; and such circumstances will necessarily 
vary according to the special relations of the petitioners, and the 
nature and objects of the bill itself. 

** It has been held generally, as a parliamentary rule, that competi- 
tion does not confer a locus standi ; but of late years this rule has 
been considerably relaxed, and numerous exceptions have in practice 
been admitted. The proprietors of an existing railway have no right 
to be heard upon their petition against another line, on the ground 
that the profits of their imdertaking will be diminished. But if it be 
proposed to take the least portion of land belonging to the company, 
their locus standi immediately becomes unquestionable. The result 
of this rule has been, that most of the great parliamentary contests 
between railway companies have been conducted in the names of 
landowners. Each company have obtained the signatures of land- 
owners to petitions against the rival scheme ; have mstructed counsel 
to appear upon them ; and have defrayed all the costs of the nominal 

Setitioners. A variation of the practice, however, has been intro- 
uced as regards competing schemes referred to the same committee; 
and in 1848 the nde was forther relaxed in favour of the proprietors 
of canals or navigations. An existing water or gas company has 
been held to have no locus standi against a new company proposing 
to supply the same district, unless their property be taken or interfered 
with ; but in recent cases this nile has not oeen enforced. 

" Another important ground of objection to the locus standi of peti- 
tioners is, that they are shareholders or members of some corporate 
body by whom the bill is promoted, and that being legally bound by 
the acts of the majority, they are precluded from oeing neard as in- 
dividual petitioners. This objection was argued at great length in 
the case of the Birmingham and Oxford Junction Railway Bill, in 
1847, when the committee decided that shareholders in the company 
were not entitled to be heard. Again, in the London, Brighton and 
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South Coast Railway Bill, in I8489 determined ' that the general 
rule, that in the case of a joint-stock company the decision of the ma- 
jori^ is binding on the minority, ought to he observed, and that the 
minority of the shareholders in this case had no locus standi before 
the committee/ In the Queensferry Passage Bill, in 1848, it was 
decided that individual trustees of the Queensferry Passage could not 
be heard against the bill promoted by the general body of the trus- 
tees. On the other hand, in the Manchester Cemetery Bill, in 1848, 
objection was taken to the locus standi of certain petitioners, being 
trustees and proprietors of shares in the cemetery, on the ground that 
thejr were a mmority of a corporate body, in respect of interest in 
which body, they opposed the bill; but the conmiittee determined 
that they were entitled to be heard. In 1850, the committees on the 
Shrewsbury and Hereford, the Shrophire Union, &c., and the Water- 
ford and Kilkenny Railway Bills aetermined that dissentient share- 
holders could not be heard. With very few exceptions, indeed, it has 
been the rule, in the Commons, not to hear dissentient shareholders, 
unless they have any interest different from that of the general body 
of shareholders. In the Lords a different rule has prevailed ; and 
shareholders who have dissented to the bill at the meeting called in 

Eursuance of Lord WhamcHffe's order, are expressly permitted to be 
card, and have even been heard without such dissent. In the case 
of pr^erence shareholders, the Commons have been obliged to depart 
from their usual practice. The proprietor of preference shares has a 
special interest often opposed to that of the general bodv of share- 
holders, and justice reqmres that he should not be excluded from a 
hearing. 

^* Objection may also be taken that a petition is informal, accord- 
ing to the rules and orders of the house applicable to petitions gene- 
rafiy, or as specially apphcable to petitions against pnvate bills." — 
pp. 543—646. 

It will be seen that the anomalies existing in the courts of law 
or equity, as well as in the ecclesiastical courts, by which parties 
most interested in the decision of a particular question are fre- 
quently excluded from taking part in the argument, extend to 
the proceedings before the makers of the laws ; and though the 
rules of the House of Lords afford somewhat greater latitude to 

Erevent injury to individuals, than does the practice of the Lower 
[ouse, yet both Houses are lamentably deficient in affording 
sufficient security. If nothing else would be a bar, the enormous 
expenses attending the parliamentary contests would work a 
virtual exclusion. We shall not, probably, hear again of any 
leading counsel making 50,000/. in one session of parliament ; 
certainly we shall not have the bar again called together to con- 
sider the pitiable case of leaders who have given credit to par- 
liamentary agents for fees amounting to thousands, and cannot 
procure payment ; nor shall we see again the wonderful and 



68 May^s Practice in Parliament, 

alaiost miraculous items for law charges, which have Bgured 
in the capital accounts of the leading railways; this has passed 
away, and some slight remedy at a late day has been afforded, 
by the appointment of officers to tax the cost§ of proceedings 
in either house; yet after all, the great fact remains — law, ever 
an expensive luxury (county court law not excepted) — is beyond 
comparison expensive when private legislatit>n is needed ; few 
individuals who have once indulged in it will again venture 
upon a parliamentary contest. Private bills still partake largely 
of the character of judicial proceedings : they are not distin- 
guishable in principle from judicial decrees for the redress of 
private wrongs; and unless a reformation take place, and tlie 
costs be largely reduced, it cannot with truth be affirmed that the 
spirit of the Great Charter, '' nulli vendemus, nulli negabimus, 
aut difieremus rectum vel justitiam," is acted up to. 

W. D. C. 



Art. IV.— new law STATUTES of the SESSION. 



THE course of legislation upon many of the promised qjiestions 
of law reform has not been rapid during the last three 
months, and we have but a very small instalment of new 
statutes to which we can refer, as affecting legal proceedings, 
civil or criminal. Discussions of legal topics do not seem 
favourites in the House of Commons. As a general proposition, 
all are willing to join in one object of interest— the attaniment 
of cheap and speedy determination of legal rights, or an attack 
upon that caput lupiuum, the Court of Chancery, which ever 
since the days of Lord Eldon has been a favourite topic for 
reformers. The technicalities of the superior courts of common 
law — the delays and costliness of a chancery suit, are subjects 
which come home to the hearts, and — what is more ta the pur- 
pose — to the pockets of the people at large. But if members are 
called upon to enact some remedy for the abuses of which they 
complain, they find the details so distasteful or so difficult to a 
nonprofessional mind, that they are apt to dispose of any pro- 
posed alteration hastily, or to postpone its consideration to a 
more convenient season. It is proverbial, that as a class 
lawyers are listened to with greater impatience than any other 
in the House of Commons. Their motives are frequently sus- 
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pectedy and their suggestions distrusted. We sincerely believe 
that in this respect they frequently do not receive justice at the 
hands of lay members. In the House of Lords a different course 
prevails. The consideration of these questions is confided almost 
entirely to the law lords, who are enabled to bring long experience 
and practical knowledge to bear on the framing of acts wnich are 
to anect the rights or liabilities of the members of the community, 
or to regulate the procedure of courts of justice. So far the 
bearings of the subject will generally be well considered. The 
consequence is, that it is in the Upper House that nearly all the 
useful law reforms of the day have originated. The consequence 
also is, that law reforms are delayed in their transit through the 
House of Commons. They are referred to a select committee, 
or some of their provisions materially changed, by the insertion 
or rejection of clauses which affect the whole scope of the bill, 
and return it shorn of its due proportions. Thus the session 
passes away; and the bill, which has Deen thus tossed from house 
to house, is hurried through its final stages at the very moment 
of prorogation. Some of the branches of the legal system are, 
to the misfortune of the suitor, and to the perplexity of the 
judge, in a perpetual state of transition. Scarcely has a new 
enactment come into operation, scarcely have the public and 
the courts become familiar with its details, when it is found 
insufficient to meet some proposed case, and new legislation 
immediately ensues. A strong illustration of this is afforded 
by the important subject of the Bankrupt Law. It is almost 
impossible for any person to carry in his mind the existing pro- 
visions, with a certainty of being accurate as to the course of 
•proceeding. Even judges, it has been said by high authority, 
do not know the state of the law upon this subject. After all 
the experiments of recent years, after creating local and metro- 
politan courts of bankruptcy, which have certainly worked well, it 
has been now proposed to throw all this business, as well ^s many 
of the functions of a court of equity, upon the County Courts — 
those tribunals, which are at this moment so popular, that they 
are treated with the additional burthens of every kind of question, 
legal or equitable, of bankruptcy or insolvency, of law or of fact, 
as to which there is any complaint. It is only while we are 
writing, that this idea has been abandoned by its originator, from 
whose fertile brain most of the legislation on this point has 
emanated. In another session we may expect to see it revived. 
The County Court Extension Act, however, which Is now in its 
progress through the House of Commons, proposes to make use 
of these tribunals as adjuncts to the Court of Chancery in the in- 
vestigation of matters which may be referred thence to them. We 
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think that the county court judges have reason for their complaint^ 
that so much additional work should be cast upon thein annually 
without a corresponding increase of salary. We suppose the 
public are satisfied that all this multifarious business can be 
done efficiently in the time allowed by tlie constitution of these 
courts, and are content to accept a speedy termination of their 
disputes at the expense of some few mistakes in point of law, or 
in point of fact. That they are willing to accept this alteration 
at the present moment appears clear; but we foresee, that if 
this heaping up of subject upon subject is to continue, one of two 
effects must result — either the business will be done in a hurried 
and perfunctory manner, or it will be postponed from month to 
month, until the suitor, wearied with delay, and sick at heart from 
the hope of the end* being so long delayed, will at length dis- 
cover that the constant small attrition has worn away as much 
of his substance as would have been carried off at once if he had 
been content to abide in Westminster Hall, and he will in dis- 
gust prefer to abandon the assertion of his right, and to bear the 
present loss, instead of incurring indefinite future expense ; or, 
perchance, if he is fortunate enough in the end to get any 
decision, he may not after all be satisfied that his case has had 
justice done to it. If such be the alternative, it is difficult to 
see who is the gainer. 

These observations apply to matters of civil procedure, as to 
which, it is idle to suppose, that in a large and old country like 
England, any complete amalgamation of the functions of a court 
of law and a court of equity can be effected. There has of late 
years sprung up among our lawyers a mania in favour of Ameri- 
can jurisprudence. A scheme, just set on foot across the Atlantic, 
for the entire fusion of the legal and equitable systems — albeit, 
scarcely tested by experience — is extolled as the highest effort of 
human genius. Without refusing assent to the authority of many 
of the United States' decisions, founded as they are upon the com- 
mon law of England — without denying that American writers of 
the greatest learning, and American judges of the highest ability, 
have illustrated or enunciated doctrines of law strictly applicable 
to questions arising in our own courts, it may be permitted to 
us to doubt whether we ought, by so indiscriminate an admiration 
of their system, to abrogate at once institutions which have 
stood the test of centuries, in favour of a plan, which, however 
specious and attractive, must savour somewhat of crudity and 
novelty. We are far from saying that, because a system is of 
long standing, all alteration should be repudiated. On the 
contrary, we believe, that by no means can ancient and va- 
luable institutions be so effectually preserved, as by modifying 
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them from time according to the requirements of the day. But 
where a system has been long established, and where it has 
been in the main successfully administered, its age should at 
least give it a title to be duly considered before it is rudely 
swept away. Tacitus, in speaking of a totally different subject, 
says, ** Hi ritus quoquo modo inducti antiquitate defenduntur/' 
In like manner it may be reasonably asked, that a course of 
proceeding, originally applicable to a different state of society, 
should not be swept away, root and branch, until, at least, it has 
been endeavoured to render it applicable to our present wants. 
The presumption is, that the old system, properly adapted, will 
be more effectual liian a new and untried scheme. On this 
principle, a judicious reconstruction of our own tribunals is 
surely a safer and wiser policy than the erejfction of these model 
judicatures. We cannot deal with judicial questions as we do 
with manufactures, — introduce a machine, which shall unite in 
one comprehensive action all the processes which were before per- 
formed singly. In legislation, especially on such subjects, there 
can be vestigia nulla retrorsum, at least, without vast incon- 
venience and uncertainty; therefore it behoves law reformers 
to introduce changes gradually, carefully to weigh their effects, 
and to wait to judge of their practical effect before proceeding 
to further and greater alteration. Such are the observations 
which, it appears to us, arise upon this part of the proposed 
legislation of the session which is now abandoned. It is to be 
hoped, that before these measures can be again introduced some 
effective plan may be promulgated for rendering more accessible 
and speedy the superior courts. 

To the criminal law reforms, which have been of late years 
enacted, many of these remarks are inapplicable. > In these 
matters there is no tendency to alter the constitution of the 
existing tribunals, except in a few instances, where an increased 
power of dealing summarily with minor offences has been given 
to justices of the peace. For the general criminal business of 
the country, it seems to be assumed, that a trial by jury in the 
courts of assize or quarter sessions is satisfactory, and that 
justice is, in the main, effected according to the mode in which 
the law is in this respect ordinarily administered. Indeed, we 
believe that all who have had any experience in criminal courts 
will agree, that when juries err in their verdicts it is most 
commonly on the side of the party accused. It is rare, indeed, 
that a person is convicted agamst the evidence ; but it is by no 
means unfrequent, that he who is — morally speaking — clearly 
the' perpetrator of an offence, escapes either by some defect of 
strict proof, or by one of those loopholes which are afforded by 
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a system f which, necessary as it may have beeo in the days when 
courts of criminal justice were made the vehicles of oppression 
and tyranny, or even before the time when the accused had a 
right of making his full defence by counsel, in the present day 
can scarcely find sound reasons for the retention of its techni- 
calities. The current of statutes affecting criminal proceedings 
has, therefore, generally been directed to two objects: first, 
to obviate failures of justice by formal objections, which are 
beside the merits of the case tried ; and, secondly, to provide 
appropriate punishments for offences which the altered state of 
society may have produced, and the repression of which has not 
been adequately secured by any law previously existing. The 
le^slature has been employed upon both these subjects during 
this session of parlialbent ; in the latter class alone has any bill as 
yet actually passed into a law. With a view, therefore, of carrying 
out our proposed intention as detailed in a former article, we 
shall proceed to consider the provisions and explain the working 
of two statutes recently passed for the purpose of supplying 
defects in the law, by creating and denning new classes of 
offences. 

The first of tiiese is the 14 Vict. c. 11, and is intituled '^ An 
Act for the better Protection of Persons under the care and 
control of others, as Apprentices or Servants, and to enable the 
Guardians and Overseers of the Poor to institute and conduct 
Prosecutions in certain cases." It received the royal assent on 
the 20th of May, 1851, from which date its provisions have 
been in operation. The history of this statute will best exemplify 
the class of cases to which it is directed. The immediate cause 
of its being passed was the recent occurrence of two cases 
where great cruelty had been practised upon young persons 
hired as servants from an union workhouse. The facts of these 
cases were probably known at the time when they occurred to 
most of our readers. That of the Birds, tried at Exeter, has 
become the subject of a serious diversity of opinion among the 
judges, and has been already more than once r^erred to in this 
Magazine. The other case, which led more directly to the 
passing of the present measure, so plainly exhibited the existing 
defects in the law, that we will very briefly refer to its leading 
features. The peculiarly revolting details of .the story, as well 
as the position in life occupied by the Sloanes, invested the 
history with a fearful interest. The victim of their cruelty was a 
young girl, named Jane Wilbred, who had been hired by them 
as a servant, from the workhouse of the West I^ondon Union. 
Her employers were, by virtue of their contract, bound to provide 
her with a home, board and clothing. Unknown, friendless s^nd 
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uncared for, the poor girl performed the whole of the mental 
offices at that strange establishment ; and, as the details which 
afterwards came out prove, suffered during the time that she 
liyed with them the most dreadful privations, and underwent the 
most disgusting and abominable cruelties. Scarcely allowed suf- 
ficient raiment to protect her from the inclemency of the weather, 
forced in this state to rise at all hours of the night, in all seasons 
of the year ; allowed for food only the bare morsels left from 
the miserable meals of her employers, and forced to hide herself 
while she ate even this wretched pittance, scarcely sufiicient to 
keep body and soul together; compelled (it will scarcely be 
credited), and that by one of her own sex, to swallow the most 
disgusting and loathsome matter ; beaten on her bare shoulders 
by those who were bound to protect and provide for her ; — under 
all these inflictions it cannot be wondered at that her health 
failed, her body wasted away, and her mind sank into helpless 
imbecility. Such refinements of torture had broken her spirit 
and emaciated her frame. Although almost a woman in years, 
she was a child, or less than a child, in physical and mental 
capacity. Cruelty and starvation will degrade a human being 
almost to the level of an inferior animal, just as kindness and 
attention will raise a horse or a dog to a nearer approximation to 
roan. Such was the effect of the treatment of this unfortunate 
creature, that when repeated suspicions had forced themselves 
upon the attention of the woman who had the care of the neigh- 
bouring chambers, and were communicated to a gentleman occu'> 
pying rooms in the same staircase, who, with equal humanity 
and discretion, most promptly inquired into the circumstances, 
he found her lying neglected and untended in this abode of filth 
and cruelty, wasted almost to a skeleton, and on the verge of 
death from starvation. Happily and providentially he intervened 
in time to save ; medical aid was instantly procured, and those 
who were the authors of these atrocities were spared from 
answering for the life of a fellow-creature only to incur the 
universal execration of all classes, high and low, and to stand 
their trial for the minor offence of ill-treatment and a^^ravated 
assault. It is not our purpose to refer to the exhibition of 
public feeling which was manifested when Mr. Sloane appeared 
m the justice-room in the city, nor to the manner in which he 
was hunted like a wild beast through the streets and lanes as he 
departed. While we cannot wonder at the existence of such 
feelings, it is a cause for regret, that in any case a mob should 
be thus allowed to prejudge the guilt of an accused person, or 
to endeavour to inflict summary vengeance with their own 
liands. The law should have its course fairly and dispas- 
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sionately, and the public conservators of the peace should be 
responsible for the safety of any person brought to justice. But 
our present object is to show how this case was dealt with at 
the trial. The accused parties were arraigned at the bar of the 
Central Criminal Court, upon an indictment which charged 
them with an aggravated misdemeanor, in neglecting to provide 
proper food and sustenance for Jane Wilbred, ** being an infant 
of tender years" such an averment being necessary in order to 
affect them with the breach of duty ; and also with assaulting, 
beating and ill-treating her, alleging the various acts of disgusting 
brutality before alluded to. To the part of the indictment which 
charged the assault and beating the prisoners pleaded guilty, 
thereby admitting the complete truth of all the acts alleged 
against them, f ut they pleaded not guilty to that portion 
which alleged a breach of duty to provide proper food and 
sustenance for her; and it was ruled by the learned judges 
before whom the case was tried, that such part of the charge 
could not be sustained, because, the servant not being of tender 
years, there was no obligation to supply her with food and 
raiment in respect of which her employers could be liable, 
except in a civil action. The offence of which these parties 
were guilty amounted, therefore, in law only to a common assault, 
for which they could be punished by fine or imprisonment, but 
not with hard labour. 

It was to meet cases similar in circumstances to that just 
detailed, that the act 14 Vict. c. 1 1, has been passed. The first 
section provides — 

** That where the master or mistress of any person shall be legally 
liable to provide for such person, as an apprentice or as a servant, 
necessary food, clothing or lodging, and shall wilfully and without 
lawful excuse refuse or neglect to provide the same, or where the 
master or mistress of any sucn person shall unlawfully and maliciously 
assault such person, whereby the life of such person shall be endan- 
gered, or the health of such person shall have been or shall be likely 
to be permanently iniured, such master or mistress shall be guilty of 
a misaemeanor, and being convicted thereof shall be liable to be im- 
prisoned, with or without hard labour, in the common gaol or house 
of correction for any term not exceeding three years." 

This section creates two new offences. The first part of the 
clause renders it criminal for any master or mistress, who is 
under a legal liability to provide food, clothing or lodging for an 
apprentice or servant, wilfully to refuse or neglect to do so with- 
out lawful excuse. This provision appears to oe pointed to cases 
where the employer, having acquired a right to the services of 
another, is in return bound to provide for that person ; and the 
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law as it is now altered places such persons, who are given over 
to the care of others, in the same position, in regard to protection 
and proper treatment, as children who are physically incapable 
of providing for themselves by reason of their tender age. In 
order to appreciate the effect of this enactment, it may be well 
to refer to the previous state of the law as to criminal acts of 
nonfeazance of this character. The reason why persons placed 
in a position of charge towards others were responsible for their 
neglect arose out of the fact that the person neglected was, by 
tender age or other incapacity, such as lunacy, idiotcy or imbe- 
cility, unable to take care of himself, and was therefore neces- 
sarily thrown upon those who stood in the relation either of 
parents or protectors to him. Even where the death of a ser- 
vant or apprentice was charged to have occurred by starvation 
or other neglect, it was necessary to show that the person starved 
or neglected was of such an age or in such a situation as to be 
unable to take care of himself: Unless this were so, the law 
presumed that the principle of life would be so strong in a person 
capable of providing for himself, that he would have taken means 
to prevent death; and consequently the death which actually 
supervened was to be attributed not to the omission of the person 
in charge, but to the act of the deceased himself; and the same 
doctrine extended to cases where death did not ensue. The 
question was. Is there under the circumstances any duty imposed 
on the prisoner ? and that depended upon whether the person 
suffering was or was not capable of providing for himself. If a 
positive act, such as imprisonment, was charged against the 
prisoner, whereby another was rendered absolutely unable to 
provide himself with food or necessaries, a duty to provide proper 
sustenance was immediately imposed. See Reg. v. Pelham, 16 
Law J. Rep. (N. S.) M. C. 106; Reg. v. Waters, 2 Car. & Kir. 
864. The present act creates such a duty in all cases where a 
master or mistress is legally liable, i. e. as we take it, bound by 
a contract, to provide food, &c. for an apprentice or servant. 
It in effect enlarges the private obligation into a public duty, for 
which the party offending is criminally responsible. 

The second branch of this clause applies to unlawful and 
malicious assaults upon servants and apprentices, whereby their 
life or health is endangered or permanently injured. At common 
law a master is justified in moderately chastising his servant or 
apprentice for good cause; and such a justification would afford 
a defence either to an action or an indictment for the assault. 
If the assault were immoderate, or committed under such cir- 
cumstances as showed it to be dictated by malice instead of for 
the purpose of correction, the master was formerly criminally 

VOL. XV. NO. XXVIII. p 



66 New Law Siatutes of the Sesdon. 

liable; but the offence amounted only to what 18 termed a 
common assault^ which is punishable only by fine or imprison- 
ment for two yearsy without bard labour. The present statute 
materially alters the character of the offence, and in both classes 
of delinquency provided for by the first section renders the 
offender guilty of a statutable misdemeanor, punishable by im- 
prisonment, with or without hard labour,. for three years. 

Upon convictions for felony the party prosecuting is allowed 
his costs and expenses of prosecution out of the consolidated 
fund. The gravity of the crime renders it expedient that indi- 
viduals bringing offenders of this class to light should not be 
discouraged by the expense incurred in so doing. As a general 
rule those prosecuting for misdemeanors are not allowed their 
costs; and although this rule has been relaxed in the more serious 
kinds of misdemeanors by the 7 Geo. IV. c. 64, cases of assault 
must, generally speaking, be prosecuted at the expense of the 
}iarty affected. However, in order to give an adequate protec- 
tion to the persons for whose benefit the act of this session was 
passed, it is provided by section 2 — 

** That the costs and expenses of the prosecution of any such mis- 
demeanor as aforesaid may be allowed and ordered by the coart, 
before which the indictment shall be tried, in like manner as the costs 
of the prosecution in certain cases of misdemeanor under the 7 Gep.IV* 
c. 64/ 

We have also a set of clauses pointed to the securing of a 
proper treatment of parish servants — a class in whose favour 
some legislation was undoubtedly required. Section 3 provides 
that the guardians of every union or separate parish, and the 
overseers of every parish not in an union, or under guardians, 
are to keep a register of the name of every young person under 
the age of sixteen, who shall be hereafter hired or taken as a 
servant from the workhouse of such union or parish, together 
wfth other particulars specified in the schedule to the act, which 
are, the age of the child, the date of the hiring, the name of the 
master or mistress, the trade or other description, and also the 
residence of the master or mistress, which entry is to be signed 
by the chairman of the board of guardians or one of the over- 
seers, thereby preserving a record of the service into which the 
poor child has been hired. This provision is expressly declared 
to be in addition to the necessity imposed upon guardians of 
unions and overseers of parishes not in union of keeping a register 
of all parish children apprenticed by them under the 42 Greo. Ill* 
c. 46, and the 7 & 8 Vict. c. 101. The latter act took away the 
power of apprenticing from overseers, and gave it to the guar- 
dians of unions. It is to be observed that in this and the sue- 
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ceeding sections the obligation upon parish officers is limited to 
the case of children under sixteen, that age being probably se- 
lected by analogy to other statutes^ which have thrown the obli- 
gation of supporting children under that age upon their parents, 
or those standing to them in loco parentis, and which assume 
that after that period persons will generally be able to provide 
for and protect themselves. The first section, however, which 
relates to the offence of neglecting or ill-treating servants, has 
no such limitation in point of age. 

Although, however, the register provided by section 3 affords 
a means of ascertaining to what service the parish child has been 
sent, it was considered necessary that some supervision should 
be exercised over such persons so long as they continued under 
that age when they are deemed sui juris in point of means of 
support and protection. Accordingly sections 4 and 6 enact — 

'' That where any young person under the we of sixteen shall 
have been or shall be hired or taken as a servant irom the workhouse 
of any union or parish, or shall have been or shall be bound out as 
an apprentice by the guardians of any union, or the guardians or 
overseers of any parish, it shall be lawful for such guardians or over- 
seers respectiTely, and they are hereby required, so long as such young 
person snail be under the age of sixteen, and shall be Icnown to them 
to reside as servant or apprentice in the same service into which such 
young person shall have so gone as a servant from such workhouse, 
or as such apprentice, within such union or parish respectively, or 
within five miles of any part of such union or parish, to cause the 
relieving officer, or, where there is no relieving officer, then some 
other omeer duly authorized for the purpose, to visit such young 
person at least twice in every year, and to report to them in writing 
whether he has found reason to believe that such young person is not 
supplied with necessary food, or is subjected to cruel or illegal treat- 
ment in any respect. 

" That where any young person under the age of sixteen shall 
hereafter be hired or taken as a servant from the workhouse of any 
union or parish, or shall be bound out as an apprentice by the guar- 
dians of any union, or by the guardians or overseers of any parish, and 
the residence of the master or mistress shcdl be more than five miles 
from any part of such union or parish, then a written notice of such 
hiring, taking or binding, speciiying the name and age of the ap- 
prentice or servant, and the name, description and residence of such 
master or mistress, shall be forthwith sent from such guardians or 
overseers to the guardians or overseers of the union or parish in which 
such master or mistress shall reside ; and thereupon it* shall become 
the duty of such last-mentioned guardians or overseers to cause the 
particulars contained in such notice to be registered in some book or 
books to be provided by them for the purpose, together with the name 
of the union or parish from which such notice shall have been re- 
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ceived; and such last-mentioned guardians or overseers shall cause 
such young pei*son to be visited as frequently and in the same manner 
in all respects as if such young person had been hired or taken from 
their own workhouse, or had been bound out as an apprentice by 
thcmselyes." 

The concluding sections of this act have reference to the con- 
duct of prosecutions for ** offences against this act, or for any 
bodily injury inflicted upon any poor person under the age of 
sixteen years, for which the party committing it is liable to be 
indicted, and the circumstances of which offence amount in point 
of law to a felony or an attempt to commit a felony, or an assault 
with intent to commit a felony." In any of tnese cases the 
committing magistrates may, if they deem it necessary for the 
purposes of public justice that the prosecution should be con- 
ducted by the guardians of the union or overseers of the parish 
in which the offence is committed, bind some officer of the guar- 
dians or one of the overseers over to prosecute, who are in that 
case authorized to pay the costs reasonably and properly incurred 
by them out of the common fund of the union, or out of the 
funds in the hands of the overseers, as the case may be. This 
provision is highly useful. Since in the instances of poor children 
under the age of sixteen the parochial authorities are placed 
in loco parentis, and bound to see to their protection, it is proper 
that they should be the persons to institute a prosecution against 
those who commit violent offences against such children. But 
it is not reasonable that parish officers should be expected to 
prosecute without having an adequate security of being reim- 
bursed the expenses which they have incurred; and it was found 
that this cause operated to deter boards of guardians from pro- 
ceeding as actively as they otherwise would against offenders. 
It was deservedly a subject of reprobation, that where a friend- 
less child was injured by those under whose care it was, that 
there should be even the appearance of a disinclination to pro- 
secute on the part of the parochial authorities, or the possibility 
of a doubt about their being allowed to expend their funds in the 
reasonable and proper conduct of such a prosecution. This doubt 
is now expressly removed. As before seen, the costs of wit- 
nesses, &c., are to be allowed by the court, and paid by the 
county in prosecutions for offences as to which the provision 
we have just alluded to applies. But these taxed costs fre- 
quently do not cover all the expense reasonably necessary for 
getting up such a prosecution. Therefore the parochial autho- 
rities are properly authorized to charge the union or parish fund 
with the payment of all such reasonable expenses as they may 
have incurred beyond those allowed and paid by order of the 
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court trying the iudictment, or of the Court of Queen's Bench, 
which is by section 2 expressly empowered to order and allow 
the costs of prosecution, in case the indictment shall have been 
removed into that court. This power removes a question raised 
in a recent case.^ 

The other statute, to which we wish to call the attention of 
our legal readers, is the 14 & 15 Vict. c. 19, the "Act for the 
better Prevention of Offences." This statute is pointed to the 
repression and punishment of acts of criminal intention falling 
short of those crimes of violence which are, as felonies of a high 
degree, visited with proportionately severe sentences. The fre- 
quent recurrence during the last twelvemonth of open and 
daring acts of violence, — the fearful increase of nocturnal depre- 
dations, ending in one instance, which will be present to the 
memories of all, in murder, — ^the unrestrained audacity with 
which gangs of burglars lately traversed many of our counties, 
— all these causes combined to render necessary a more stringent 
power of stifling crime, especially by night, in its earliest stages, 
and of extending the arm of the criminal law to those acts, pre- 
liminary indeed to forcible interference with Hfe or property, but 
which cannot reasonably exist except as preparatory to such 
complete acts of violence. The first set of provisions of this 
very useful act are therefore directed, as is stated in the pre- 
amble, " to the prevention of burglary and other offences in the 
night." To this end a new class of misdemeanors is created. 
The first section thus specifies these offences : — 

" If any person shall be found at night armed with any dangerous 
or offensive weapon or instrument whatever, with intent to break or 
enter any dwellinghouse or other building whatsoever, and to commit 
any felony therein ;" 

Under this part of the clause it is essential that the offender 
should be armed in such a manner as to be capable of commit- 
ting violence, and he must be found at night under such circum- 
stances as manifest an intention of breaking into some building, 
and committing some felony therein. It will meet those cases 
where a breaking in has been begun, but not actually completed. 
It is material also to observe that this provision is not confined 
to contemplated burglaries properly so called, but extends to an 
intention on the part of the person so armed of breaking into 
and committing a felony in any building whatever. Burglary is 
an offence which can be committed only in a dwellinghouse. 



* Reg. on the prosecution of Guardians of West London Union v. 
20 Law J. Rep. (N. S.) M. C. 53. 
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The next offence specified is — 

'* Or if anj person shall he found by nieht having in his possessioD, 
without lawful excuse Tthe proof of which excuse shall lie on snch 
person), any picklock Key, crow, jack, bit or other implement of 
nousebreaking ;" 

In this instance the mere possession of instruments usually 
necessary for burglary is made penal, if such possession be by 
night and unexplained. The presumption is not unreasonable 
that such implements will not be used in the night for any honest 
and proper purpose, and therefore it is that the proof of any law- 
ful excuse is thrown upon the possessor. Any honest man found 
under such circumstances could have little difficulty in account- 
ing for his possession of these articles. But it would throw great 
impediments in the way of the prevention of crime, if a person 
apprehending was bound to prove affirmatively that the party in 
possession or such instruments had no lawful excuse for his pos- 
session. 

Thirdly, it is an offence — 

''If any person shall be found by night having his face blackened, 
or otherwise disguised, with intent to commit any felony ;'* 

Upon this no observation is needed, except that, as in the 
previous cases, the fact of the features being disguised leads to 
an inference that some criminal act is meditated, the disguise 
being adopted to avoid detection ; and also that this offence is 
made out, if a jury is satisfied of an intention to commit any 
felony whatever, whether in a building or otherwise. 

Lastly, it is an offence — 

'' If any person shall be found at night in any dwellinghouse or 
other building whatsoever, with intent to commit any felony therein." 

This provision is an important extension of the law. Besides 
breaking into a dwellinghouse in the night time with intent to 
commit a felony therein, which is burglary at common law, it 
was also made burglary by the 7 & 8 Geo. IV. c. 29, s. 11, if 
any person should enter, either by day or night, the dwelling- 
house of another with intent to commit felony, or being in such 
dwelling-house should commit any felony, and in either case 
should break out of such dwellinghouse in the night time. The 
present act has reference to a person being by night in any 
building with a felonious intention, even though that felonious 
intention be not carried into effect, and even though the offender 
neither broke into nor broke out of the building. In all these 
instances the night is by section 13 defined to be the same as in 
cases of burglary; i. e. from nine o'clock at night until six o'clock 
in the morning. 
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Bat these offences, altbotrgh they partake of the character of 
burglary, yet fall very far short of the heinousness of that crime. 
They are therefore al), instead of being made felonies, treated 
as misdemeanors, punishable in the first instance by imprison- 
ment, with or without hard labour, for any term not exceeding 
three years. ShouM, however, a person be convicted of any of 
the misdemeanors above stated after a previous conviction either 
for felony or for any of the ^[foresaid misdemeanors, the court 
is empowered to award a sentence of transportation for not less 
than seven or more than ten years. A general mode of stating 
the previous conviction is prescribed by section 2 of this act, 
which also makes the certifkate purportmg to be signed by the 
clerk of the court sufficient evidence of the prior conviction. 
Section 9 of this act provides that the jury shall not be charged 
to inquire of any previous conviction undet this act or the 12 
Vict. c. 1 1 (which abolished transportation for simple larceny), 
until the prisoner shall have been found guilty of the subsequent 
offence, unless evidence is called to character, in which case the 
certificate of previous conviction may be at once put in. These 
provisions are similar to those at present in operation as to 
charging and proving previous convictions for felony. These 
several offences, which we have just explained, are triable at 
quarter sessions. 

The statute next proceeds to provide for a class of cases 
which have Idtterly become of more frequent occurrence. Sec- 
tion 3 recites, that " whereas it is expedient to make further pro- 
vision for the punishment of persons using chloroform or other 
stupifying things in order the better to enable them to commit 
felonies,' and enacts, 

" That if any person shall unlawfully apply or administer, or 
attempt to apply or administer to any other person, any chloroform, 
laudanum, or other stupifying or overpowering drug, matter or thing, 
with intent thereby to enable such offender, or any other person, to 
commit, or with intent to assist such offender or other person in com- 
mitting any felony, every such offender shall be guilty of felont/y 
and being convicted thereof, shall be liable, at the discretion of the 
court, to be transported for life, or for any term not less than seven 
years, or to be imprisoned, with or without hard labour, for any term 
not exceeding three years." 

This clause is so plain that it requires no comment. It is di- 
rected to acts preparatory to the commission of felonies, which 
would formerly have been treated as attempts to commit felo- 
nies; and would consequently amount only to misdemeanors. 
The acts above enumerated, if done for the purpose of enabling 
the party using the stupifying substance, or any confederate, to 
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commit a felony, are themselves now made substantive felonies 
of a p^raver class. They are triable only at the Assizes or Cen- 
tral Criminal Court. 

The 4th and 6th sections relate to offences involving injuries 
to the person by cutting or wounding, a crime which, as indi- 
cated by the calendars of the different counties, has lamentably 
increased of late. Scarcely an assize passes by without the 
judges having to censure the cowardly and un-English use of 
the knife in quarrels among the lower orders of the population. 
To provide a remedy for attacks of this character, the 7 Will. 
4 & 1 Vict c. 86, provided that any person who should unlaw- 
fully and maliciously stab, cut, or wound any person with 
intent to maim, disfigure or disable such person, or to do some 
other grievous bodily harm, should be guilty of felony, and be 
liable to be transported for life. 

Under that statute, however (which still remains in force), 
it is necessary to satisfy the jury of an intention existing in 
the mind of the prisoner to inflict an injury of one of the three 
classes there specified. Frequently, therefore, where the par- 
ties concerned nad been engaged in a half-drunken squabble in 
a pot-house — that fruitful nursery of all crime — it was difficult 
to make out any such intention as was charged in the indict- 
ment, and the prisoner was only convicted of a common as- 
sault. It is plain, however, that an outrage of this class, 
although it did not amount to the statutable felony, was one 
deserving of more exemplary punishment than a mere common 
assault. Accordingly, the present act (14 & 16 Vict. c. 19) by 
its 4th section recites, 'Uhat it is expedient to make further 
provision for the punishment of aggravated assaults," and 
enacts, 

'' That if any person shall unlawfully and maliciously inflict upon 
any other person, either with or without any weapon or instrument, 
any grievous bodily harm, or unlawfully and maliciously cut, stab 
or wound any other person, every such offender shall be guilty of a 
misdemeanor, and being convicted thereof, shall be liable, at the dis- 
cretion of the court, to be imprisoned, with or without hard labour, 
for any term not exceeding three years." 

« * 

By a proviso added to this clause in the House of Commons 
the offence thereby created is expressly made cumulative upon 
that enacted by 10 Geo. IV. c. 34, s. 29, which provides, that if 
any person shall unlawfully and maliciously assault, beat or 
wound any person, so as thereby to endanger Uhe life of such 
person J he shall be liable to be transported for seven years, or 
to be imprisoned,' with or without hard labour, for three years. 
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The present clause is directed to a distinct class of injuries which 
are not necessarily so likely to be productive of fatal results. 

It was originally proposed to give a legislative definition of 
the term ** wound/' in criminal phraseology; so far as to make 
it ^' include any injury to the body, whereby the skin should be 
divided, or whereby any person should be maimed, or dis- 
figured, or disabled, or suffer any other grievous bodily harm, 
whether such injury should have been inflicted with or with- 
out any weapon or instrument;'' but this clause was struck out 
in the further progress of the bill. 

In order to meet any unexpected turn which the evidence 
may take, or any conclusion which the Jury may draw in cases 
of personal violence, by negativing a ^lonious intention, it is 
further provided, by section 5, that 

" If upon the trial of any indictment for any felony ^except murder 
or manslaughter), where the indictment shall allege tnat the defend- 
ant did cut, stab or wound any person, the jury shall be satisfied that 
the defendant is guilty of the cntting, stabbing or wounding, charged 
in the indictment, but are not satisfied that the defendant is guilty of 
the felony charged in such indictment, then and in every such case 
the jury may acquit the defendant of such felony, and find him 
guilty of unlawfully cutting, stabbing or wounding ; and thereupon 
such defendant shall be liaole to be punished in the same manner as 
if he had been convicted upon an indictment for the misdemeanor of 
cutting, stabbing and wounding." 

This will, we have no doubt, be found to be a very useful 
clause in criminal proceedings; and is applicable not only to 
the statutable felonies of cutting and wounding, but to all felo- 
nies whatever (except such as result in death) where the in- 
dictment alleges, as a constituent part of the charge, a cutting, 
stabbing or wounding. Highway robbery with violence, bur- 
glary with violence, and all other felonies accompanied with 
external injuries falling within any of the categories above- 
named, will be affected by it. But especial care must now be 
taken that the indictment alleges a cutting, stabbing or wound- 
ing as part of the offence charged. 

The only other kind of crime newly created by this act has 
reference to the protection of persons travelling upon railways. 
When the improvements of art have raised new conditions of 
life among ns, acts which were before nearly innocuous, fre- 
quently become fraught with the greatest danger. While our 
ancestors travelled in coaches along turnpike roads, they were 
exposed to attacks of a character which has now ceased with 
the increase of population and the greater cultivation of land. 
But, on the other hand, they never dreamed of injuries of the 
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gravest nature, which may Bfow be inftieted upon travellers by 
causes apparently the most trifling. A railway train> loaded 
with hundreds of human beings, may be suddenly thrown out 
of its course, arad a vast sacrifice of life, limb and property pro- 
duced by the wanton mischief of a thoaghtless boy, ot by the 
deliberate fnalice of a miscreant. The system of supervision 
and arrangement exercised by railway companies is generally 
admirable. Where any neglect or carelessness occurs on tlie 
part of their officials, it is thoroughly investigated and ade- 
quately punished. But in proportion as any system is com- 
plete, so any slight derangement of its parts is productive of 
more serious injury. It is impossible for any line of railway to 
be so watched in all its parts as to prevent the possibility of 
an obstruction being laid on the rails sufficient to overturn si 
train, or of a signal being falsely exhibited, by which a collision 
may ensue. The consequences of such acts are so fearful, and 
so difficult of prevention, that the aid of the legislature is 
required to deter men from their commission, by awarding a 

funishment sufficient to prevent the occurrence of such offences, 
t had, indeed, previously been enacted, by the 3 & 4 Vict. 
c. 97, s. 16, that it should be a misdemeanor, punishable by im- 
prisonment for two years, with or without hard labour, if any 
person should *' wilfully do or cause to be done, any thing in 
such manner as to obstruct any engine or carriage using any 
railway, or to endanger the safety of persons conveyed in or 
upon the same, or should aid and assist therein." But a more 
stringent penalty was required, as well as a more complete 
enunciation of the acts constituting the offence. Accordingly, 
by different sections of this act, it is provided, that 

'^ If any person shall wilfully and maliciously put, place, cast or 
throw upon or across any railway, any wood, stone, or other matter 
or thing, or shall wilfully and maliciously take up, remove or dis- 
place any rail, sleeper, or other matter or thing belonging to any 
railway, or shall wilfully and maliciously turn, move or divert any 
points or other machinery belonging to any railway, or shall wilfully 
and maliciously make or show, hide or remove any sigrial or light 
upon or near to any railway, or shall wilfully and malicionsly do 
or cause to be done any other matter or thing, with intent in any of 
the cases aforesaid to obstruct, upset, overthrow, injure or destroy' 
any engine, tender, carriage or truck, using such railway, or to en- 
danger the safety of any person travelling or being- upon such rail- 
way, every such offender shall be guilty of felony, and being convicted 
thereof, snail be liable, at the discretion of the court, to be transported 
beyond the seas for the terra of his natural life, or for any term not 
less than seven years, or to be imprisoned, with or without hard 
labour, for any term not exceeding three years. 
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'* If any person shall wilfallj and ttialiciouslj cast, throw, or 
cause to fall or strike against, into or npon any engine, tender, 
carriage or track, used upon any railway, any wood, stone, or other 
matter or thing, with intent to endanger the safety of any persou 
being in or upon such ens^ne, tender, carriage or truck, eyery such 
offender shall be gailtv ot felony, and being convicted thereof, shall 
be liable, at the discretion of the court, to be transported beyond the 
seas for the term of his natural life, or for any term not less than 
seven years, or to be imprisoned, with or without hard labour, for 
any term not exceeding three years. 

** If any person shall wilfully and maliciou!«ly set fire to any station, 
engine hcKise, warehouse or other building, belon^ng or apper- 
taining to any railway, dock, canal, or other navigation, every soefc 
person shall be guilty of felony, and being convicted thereof, snail be 
liable, at the discretion of the court,, to be transported beyond the 
seas for the term of his natural life, or for any term not less than 
seven years, or to be imprisoned, with or without hard labour, for 
any term not exceeding three years ; and if any person shall wilfally 
and maliciously set fire to any goods or chattels, being in any buila- 
ing, the settii^ fire to which is made felony by this or any other act 
of parliament, every such offender shall be gailty of felony, and 
being convicted thereof, shall be Hable, at the diseretion of the courts 
to be transported beyond the seas, for any term not exceeding ten 
years, nor less than seven years, or to be imprisoned, with or without 
bard labour, for any term not exceeding three years." 

There now only remain some general provisions applicable 
to all the offences created by this act. The object of this act is 
the prevention of offences; and the different misdemeanors and 
felonies therein specified consist of acts such as, if not im- 
mediately prevented, would almost inevitably result in the com- 
mission of offences of greater magnitude. In such cases therefore 
it is very essential that any private indiridual should be armed 
with sufiicient authority at once to detain any such offender 
without waiting until a peace officer can be summoned. Delay 
in such instances would at least facilitate the escape of the 
culprit ; accordingly sect. 10 provides that 

'' It shall be lawful for any person whatsoever to apprehend any 
person who shall be found committing, any offence agamst the pro- 
visions of this act, and to convey him, or deliver him to some constable 
or other peace officer in order to his being conveyed, as soon as con- 
veniently may be, before a justice of the peace, to be dealt with ac- 
cording to law. '* 

A similar provision is extended by sect. 11 to all indictable of- 
fences committed in the night, as to which it states that doubts 
had been entertained as to the authority to apprehend. For 
remedy thereof it is enacted, 

" That it shall be lawful for any person whatsoever to apprehend 
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any person who shall be foand committing an indictable offence in 
the nighty and to convey him, or deliver him to some constable or other 
peace officer in order to his being conveyed, as soon as conveniently 
may be, before a justice of peace, to be dealt with according to 
law." 

These two sections invest private persons in the cases specified 
with all the authority of constables or other peace officers. In 
order to give them an adequate protection from violence, while 
exercising this power, a clause is added to the effect that, 

'^ If any person liable to be apprehended under the provisions of 
this act shall assault or offer any violence to any person by law au- 
thorized to apprehend or detain him, or to any person acting in his aid 
and assistance, everv such offender shall be guilty of a misdemeanor, 
and beine convicted thereof shall be liable to be imprisoned, with or 
without hard labour, for any term not exceeding three years." 

This clause provides an increase of punishment in cases where 
the person, who is himself liable to be apprehended under the pro- 
visions of this act, assaults the party authorized to apprehend him ; 
but it gives no protection against the violence of others, who 
may attempt to rescue the principal offender. Such an inter- 
ference by a third person is nevertheless punishable, under a 
former act of 9 Geo. IV. c. 31, s. 25, which renders an assault 
with intent to prevent the lawful apprehension or detainer of any 
other person for any offence for which he may be liable to be 
apprehended or detained, a misdemeanor punishable with two 
years hard labour. Of course wherever a private person is em- 
powered by this act to apprehend or detain, he will be protected 
by the former statute. Independently of the authority given by 
this act, the party interfering to detain the offender could have 
only complained of a common assault. 

Lastly, section 14 provides that 

** In all prosecutions for any offence against the provisions of this 
act, it shall be lawful for the court, berore which any such offence 
shall be prosecuted or tried, to allow the expenses of the prosecution 
in all respects as in cases of felony." . 

We have now gone through the various parts of this statute, 
with such comments as will be, we trust, serviceable to our readers. 
That such enactments were much needed we cannot doubt. That 
the provisions here made will be found useful in practice, admit 
we think of no less doubt. We congratulate the country upon 
this as a very desirable step in criminal legislation, whereby a pro- 
portionate scale of punishment is awarded to offences differing in 
substance little from those which were always punishable with 
much severity, the only distinction being that they fall short of 
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the more aggravating circumstances^ which impressed a character 
of greater criminality upon the former offences. It is much to 
be wished that in all cases where an offence of a higher nature 
is charged, and an offence of precisely the same nature is proved 
in evidence, but unaccompanied with the inqidents which give it 
the greater degree of criminality, juries should be at liberty to 
convict, and judges should be at liberty to punish, for the offence 
actually proved to have been committed. This object, amongst 
others equally valuable, is effected by Lord CampbelFs Bill for 
the Improvement of the Administration of Criminal Justice, which 
we cannot but regret should not have received the royal assent 

Previous to the commencement of the Assizes in this Summer. 
Ve look forward, however, to being able to lay its provisions 
before our readers, together with those of other legal reforms, in 
our next number. 



Whilst this article was passing through the press, our attention 
has been directed to the decision of the committee of the House 
of Commons on the County Courts Extension Bill, upon the 
clause regulating the practice of advocates in those courts. 

We hope that this clause may still undergo reconsideration in 
another place, and that it will be there debated as a question of 
policy involving the due administration of justice, and not 
viewed merely as it may affect two branches of the profession, 
whose interests, for the first time, are brought into conflict, and 
whose functions have hitherto been kept distinct. 

We regret that the Attorney and Solicitor-General should 
have allowed the question of advocacy to be discussed, as if the 
interests of the bar only were at stake. It that were all, we 
agree the bar are entitled to no monopoly, but that, like all 
other classes, they must submit in patience to the changes 
which times and circumstances have produced. But if the 
administration of justice is an affair of state, in which the 
government of the country are bound to interfere, if it is of con- 
sequence that judges should be capable of discharging their 
duties, and that courts should be worthy the confidence of the 
suitor, then it is essential to such ends that the advocates, as a 
body, should be learned and honest, and governed by a spirit 
which will prevent the knave and the charlatan from ultimately 
succeeding, and be able to control an ignorant, or an unjust, or 
an intemperate judge. 

This is effected, to a great extent at present, by the many 
men of high education and honourable position who are little 
engaged in actual practice, and by others who wait in patient 
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expeetation till their turn arrives. Their high feeling gives a 
tone to the profession, which is a check upon those whom ne- 
cessity or bad education might incline to what is disreputable. 
The position of an advocate is one of trust and confidence. He 
must have great privileges and great freedom of action, or his 
utility is impaired. He must fear no one, — neither judge, nor 
adversary, nor employer. But he must fear to do wrong, and be 
a law to himself, and govern his conduct by the rules ofupright- 
ness and honesty. 

It was proposed as an amendment to the original clause, that 
in cases above a certain amount, the party might appear either 
by himself in person, or by the attorney who had the conduct 
of the cause, or by a barrister. This appeared liberal enough ; 
but the House decided that be might also employ an advocate 
who should be neither barrister nor the attorney in the cause. 
This introduces a new class of advocates, who cannot fail to 
deteriorate the other two, and to lower the character of the 
courts by lowering the quality of the practitioners. It is a great 
mistake to suppose that the cost of advocacy is the great item 
of charge, or that the cost would be diminished by allowing the 
same person to act in the two characters of attorney and advo- 
cate. But, in truth, it is not as a question of money cost to the 
parties concerned that the subject should be considered, but as 
part of the system of administering justice. The judge must not 
only be independent in position and learned in attainments, but 
he must be assisted by men of iike character, upon whom he 
can rely, to whom he feels he is responsible, and whose con- 
fidence in him strengthens his reliance on them. Such a system 
can never be constructed, if the beginning and end of the inquiry 
is how cheap it can be done. These new tribunals, which are 
the idol of the present day, must, now that their jurisdiction 
is extended, be made worthy of the powers with which they 
are intrusted, or they will become the fruitful source of oppres- 
sion and wrong. 

H. 
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WE haye heard considerable aBtonithmenty much more than 
seamed at all due to the occasion, expressed at the diver* 
sky of the v^y ^a:iinent legal opinions which have been taken 
by different parties upon the legality of the Royal Commission 
to inquir^e into the state, discipline, studies and revenues of the 
Universities and Colleges of Oxford ; and we have even Iieard 
it referred to as an instance of judgment being swayed by feeling, 
parallel to that in the celebrated writ of error in O'Connell's case. 
Buit there the judgment, which was thus warped, was a judicial 
judgment ; the present case is at the most only an instance of 
that bias which an advocate almost invariably feels in favour of 
the side on whose behalf he is advising — the reeling which every 
sailor has for the ship he may happen to swim in. Even the 
Delphian god Philtppized, when Philip held his temple; a trait 
which some may sneeringly assent to as presenting a readier clue 
to explain the lawyer's propensity above mentioned. 

The diversity of opinion on the present case, however, is 
somewhat remarkable, as, although the opinions were of advo- 
cate merely, they were taken in the quasi judicial form of a 
case ; and a case of great importance and solemnity, and in 
which the facts are extremely simple, and admitted on all sides; 
and the leading cases and authorities are also all admitted and 
accepted by the parties. 

Under these circumstances the first and only question appears 
to be, whether the present Commission is or is not essentially 
the same as former Commissions, which have been condemned 
as illegal. The advisers of the University of Oxford^ allege that 
any differences, which may be observed m the terms of the pre* 

* Gazette, 3rd September, 1850, Whitehall, 31st August, 1850. "The queen 
has been graciously pleased to appoint the Right Reverend Dr. Hinds, Bishop of 
Norwich; the Very Reverend Dr, Tait, Dean of Carlisle; the Rev. Dr. Jeune, 
Master of Pembroke College; J. L, Dampier, Esq., Vice- Warden of the Stan^ 
nary Court, Cornwall; the Rey. Baden Powell, Savilian Professor of Geometry; 
and the Rev. G. H. S. Johnson, to be her Majesty's Commissioners for inquiring 
into the state, discipline, studies and revenues of the University and Colleges of 
Oxford.'' The Commissioners appointed by the same Gazette for similar pur- 
poses as to the University and Colleges of Cambridge are the Bishop of Chester, 
Dr. Peacock, Dean of Elv, Sir F. W. Herschell, the present Master of th^ Rolls, 
and Dr. Sedgwick, Woodwardine Professor of Geology. 

* Sir G. J. Turner, Messrs. BetheU, Keating and Bramwell. See the whole 
case and opinion on behalf of the University of Oxford in the Morning Herald, 
14th March, 1850. 
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sent Commission to distinguish it from former Commissions, now 
admitted to have been illegal, are not such as to save the legality 
of the present inquiry. They allege that former Commissions 
have been condemned, notwithstanding the utility of the objects 
they professed to have in view, on account of the want of ori- 
ginal authority in their constitution, and of the dangerous en- 
croachments to which they might lead. The same want of ori- 
ginal authority, — the same reasonable apprehensions of possible 
encroachments grounded on this suspicious precedent, it is urged, 
necessarily lead to the same conclusion in the present case, 
without paying any attention to the professed objects of inquiry, 
or the importance or utility of obtaining the information said to 
be wanted. The crown lawyers, on the other hand,^ appear to 
invert this order of considerations ; and instead of estimating 
solely the legality or illegality of the Commission irrespective of 
its professed ends, they seem to take the utility and the harm- 
less nature of the inquiry as reasons for withdrawing it from the 
ban placed on so many similar Commissions, whether acted 
under or not. The decision of the gentlemen consulted by the 
University of Oxford, in a word, seems to examine and state 
what in their opinion the law is; that of the crown lawyers seems 
rather to examine and state what in their opinion the law ought 
to be. And on the dry question of legality or illegality, we 
confess that we think Mr. Bethell is right, '' that the Commis- 
sion is not constitutional nor legal, or such as the university and 
its members are bound to obey ; and that it cannot be supported 
by any authority of the crown either as visitor, or under any 
other authority or right." 

Not as visitor; \ov whatever might, under the statutes of 
Henry VIII. and Elizabeth, which vested all ultimate ecclesias- 
tical authority in the sovereign, be the claims of the crown to 
succeed to the visitatorial rights formerly exercised by the Bishop 
of Lincoln as diocesan, by the Archbishop of Canterbury as me- 
tropolitan, or by the Pope or his legates, whether a latere or nati^ 
these rights only existed while the universities were ecclesiastical 
corporations. Their ecclesiastical character constituted the only 
locus standi for those rights. And at whatever period it was that 
the change took place, it is certain that the universities have 
now for a long time been lay corporations.^ No authority there- 
fore can be derived from this source, and it becomes unnecessary 
to examine into the extent of the visitatorial power formerly 
exercised by these ecclesiastical persons, or how far it was vested 

■ Sir J. Dodson (Advocate-General), Sir A. Cockburn and Sir W. P. Wood. 
See their opinion in the Times, 6th May, 1850. 

> University of Cambridge's case, 3 Burrows, 1647 ; £. T. 5 Geo. III. 
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in the crown by the prerogative-riveting statutes of the Tu- 
dors.^ 

Neither has the crown any visitatorial authority derived from 
any other source which it can exercise in this manner. It is 
true^ that in 1647^ when the parliament issued a Commission to 
examine into the state and affairs of the Universities (concerning 
the informality of which there can be no question), the University 
of Oxford, in refusing submission, alleged, that by ancient 
prescription and privilege the crown alone was authorized to 
institute such inquiries, and that to the crown alone were they 
answerable for their conduct as a University. It was this alle- 
gation which gave rise to Prynne's tract, quoted in the last 
note, in which he proves that the usage had not been as asserted 
by the University. The plea seems somewhat inconsistent with 
the present conduct of the University ; but, probably, it would 
be explained that it is the mode in wnich the present inquiry is 
appointed to be made, viz., by a Commission under the Great 
Seal, which is exciting their opposition, and not any undutiful 
repugnance to the authority of the crown. And it would pro- 
bably be said, that whoever is visitor, he must exercise his 
authority in the way of the common law ;^ viz., when called 
upon, and when a wrong is brought before him, by one party 
complaining against another. To this it may be replied, that if 
the functions of a visitor be confined to this, there does not 
seem to be any authority which can spontaneously examine into 
the state of a public corporation, e. g. of either University, lower 
than an act of parliament ; and this is probably the view (although 
not so stated) of the advisers of the University. 

Has, then, the crown any authority to issue under the Great 
Seal or Sign Manual a Commission of this description, not as 
visitor, or as claiming to exercise any visitatorial functions, 
but as part of the general authority and prerogative of the 
sovereign ? The answer to this does not appear so ready as to 
the first question. The crown has of course an undoubted 
right prima facie to issue Commissions ; but the legality of any 
particular Commission will depend on the objects and mode of 

' There is a learned history of divers of these visitations in Prynne's tracts, 
No. 70, " The Plea of the University of Oxford Confuted." Prynne's argu- 
ments are often distorted and partial ; his statements of facts and references are 
tolerably accurate. The view above stated seems fully justified by the reasons 
alleged in Sir Anthony Roper's case, 12 Co. 45, as to the authority placed in 
the hands of the crown by the above statutes. 

• " A private charity' for an eleemosynary foundation) is the creature of 
the founder, and governed by his private laws ; but other corporations are 
governed by the common law. 2 Str. 912, Dr. Bentley's case. Sir James 
Scarlett's opinion on the Corporation Commission, Ann. Reg. 1833. Sir Rob. 
H. Inglia's Speech, Pari Deb. 18th July, 1850. 
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inquiry proposed, and the powers assumed to be given to the 
Commissioners, so that the prerogative of the sovereign will not 
avail much to defend the Commission, which must stand or fall 
on its own merits. Many Commissions have issued under 
similar authority, with various powers — to hear and determine 
of offences; to assess taxes; to examine witnesses on oath; to 
fine and imprison recusants. Many of these Commissions have 
been submitted to, many have been withstood, many have been 
condemned in a court of law. But there does not seem to 
be any precedent in which the legality of a Commission, pre- 
cisely similar to the present, has been judicially examined. We 
are, therefore, thrown upon what Paley calls the contest of 
opposite analogies. Prima facie the Commission is legal, unless 
we can show, that either in the mode of inquiry, or the objects 
proposed, or the powers given to the Commissioners, it is 
infected with some vice already judicially designated as fatal to 
its validity. The mode of inquiry being without oath, and 
merely voluntary, is of course harmless. There is more doubt as 
to whether the objects of the inquiry are such as come properly 
within the scope of such a Commission. But on the third point, 
as to the powers reserved to the Commissioners, we cannot but 
think (allhough, as we admit, unwillingly) that they are such as 
to render the Commission illegal. Of course, such an excess of 
authority was wholly unintentional on the part of the govern- 
ment ; it will appear to some persons a mere cavil, to be imma- 
terial, even if it be more than a mere quibble on words : it is not 
the less, in our opinion, fatal to the legality of the Commission. 
It is sought to defend the objects of the Commission, by 
alleging that they do not extend to the determining of any 
right, but only to inquiry. Neither is the inquiry concerning 
offiences contrary to law ; but merely as to certain practices, and 
for the investigation and discovery of those particulars connected 
with the government of the University, which, it is alleged, are 
not generally or accurately known. The resolutions in Lord 
Coke's Reports (12 Co. 31, "Commissions of Inquiry") are 
usually appealed to by those who support, and also by those 
who reject as insufficient, this line of defence. In that case, 
certain Commissions had been issued under the Great Seal, 
directed to divers Commissioners within Bedfordshire and sundry 
other counties, to inquire of depopulation of houses, converting 
arable into pasture, &c.^ And the Commissioners were not to 

' The very same circumstances would, according to some parties, seem at the 
present day to call for inquiry into the same matters in the Highlands of Scot- 
land, where the extensive multiplication of sheepwalks and deportation of in- 
habitants has often been alleged against the landlords. However, that which 
three centuries ago was deemed a fit subject for a Royal Commission as an 
offence, is now considered a mere agricultural improvement 
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have power to hear and determine the said " oflTences/' but only 
to inquire of them. And it was unanimously determined by the 
two chiefs and all the justices of the Courts of King's Bench 
and Common Pleas that the said Commissions were against 
law, for three causes ; two of which, viz., that the Commissions 
were in the English language, and that the subjects of inquiry 
were stated, not in the body of the Commission, but in an 
appended schedule, do not apply in the present case. But the 
third reason seems to extend to the present Commission, viz. — 

" 3. For this, that is only to inquire, which is against law, for by 
this a man may be unjustly accused by perjury, and he shall not 
have any remedy." 

(Inasmuch as the perjury, or rather false witness, not taking 
place upon any judicial proceeding, would not, technically 
speaking, be perjury, or punishable as such.) 

** Also the party may be defamed, and shall not have any traverse 
to it." 

And these expressions, which certainly are applicable to the 
present Commission, would seem to involve it in the same con- 
demnation as these Bedfordshire Commissions ; were it not for 
the language of Lord Coke's immediately following our last 
quotation : 

" Such a Commission may be only to inquire of treason, felony 
committed), &c. And no such Commission ever was seen to inquire 
only (i. e. of crimes)." 

So that it would seem that the present Commission, not pro- 
fessing to inquire concerning any offence, but only into matters 
per se indifferent, is by Lord Coke himself excepted from the 
imputation of being against law. And, accordingly, when Sir 
George Turner and the other gentlemen consulted by the Uni- 
versity of Oxford, quote this case as expressly condemning a 
Commission " only to inquire," the law advisers of the crown 
triumphantly proceed with the quotation, and producing and 
insisting upon the words which Lord Coke adds in a parenthesis 
(i. e. of " crimes") seem to upset the whole of their adversaries' 
argument based on this case — ^in fact, to capture their guns, 
and turn their own fire upon them. It has, curiously enough, 
never been noticed by either party, that the whole of the latter 
passage at any rate is manifestly corrupt. 

The two clauses of the sentence are quite contradictory. Are 
" treason" and " felony" not " crimes ?" How can it be said 
that there may be a commission ^' only to inquire" of treason 

g2 
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and felony committed ; and in the next breath, that '* no such 
Commission ever was seen to inquire only, i. e. of crimes?" 

There is a " various reading," which suggests the words 
" treasure trove," ** felons' goods," in lieu of " treason" and 
" felony committed." It is easy to see how the corruption 
arose, if we suppose Lord Coke wrote (when abbreviations were 
much more frequent even in print than at present) *' treas :" 
" felon :" instead of the words at full length. If we retain the 
present reading, we render the whole passage of no authority, 
since it is plainly nonsensical. If we accept the alteration, the 
saving makes the whole judgment still more favourable to the 
view taken by the crown lawyers ; since it seems to draw a 
distinction between Commissions appointed to examine into 
offences, and those to examine into rights of property, in favour 
of the latter. Yet it must be noticed, that the excepted instances 
(if we accede to the proposed alteration) are instances where the 
right of property is in question, but of property in which the 
crown claims or may claim an interest ; and an admission by 
Lord Coke, that the crown may issue a Commission of mere 
inquiry, upon a subject in which it may claim a right of property, 
must not be relied upon to support a Commission of mere in- 
quiry into a subject in which the crown can claim no right uf 
f)roperty whatever. And in the next place, it must not be too 
ightly conceded, that the subject-matters for inquiry by the 
present Commission are matters only relating to property. 
They relate not only to property and the rights thereto, but 
also to the " state, discipline and studies" of the universities — 
the conduct of their members, — and the mode in which those 
rights of property have been regarded and exercised. And 
though the right of property cannot be the subject of criminal 
courts (except under the fictitious invention of trespass), the 
mode in which such a right has been acted upon may very 
easily give rise to criminal procedure. And the subjects of 
inquiry go even beyond this: they are expressed to be the " state, 
discipline, studies and revenues" of the University. Criminal 
questions may evidently be involved in the consideration of the 
state and discipline of the University, which would clearly 
prevent the present Commission from being by any means 
brought within the limits of Lord Coke's exsequatur. And, 
to recur to the previous reasons assigned in the same case, it is 
clear that the reasons alleged, as to the danger of perjury and 
defamation, without any remedy to the party injured, are just 
as strong against this Commission as against the Bedfordshire 
Commission, which Lord Coke condemns. It is another and 
equally strong argument against it, that by it a man may in self- 
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defence, and to rebut the loose and irresponsible allegations of 
voluntary profferers of " evidence," be compelled to answer con- 
trary to the law of the land ; or as it is well and forcibly put by 
the advisers of the University of Oxford, " the rights, franchises 
and property of the University, and the conduct of its members, 
are brought in question, not in regular course of law, but with- 
out any accusation being stated, or any accuser appearing — 
without any power to adjudicate, or any means of correcting 
error or of appealing from injustice. Such Commissions,** they 
proceed to a£Brm, " have been repeatedly condemned, both in 
courts of law and in parliament." 

But the case is much stronger when we consider the special 
powers with which the Commissioners are armed. The Com- 
mission purports to authorize and empower them *' to call 
before them such persons as they shall deem necessary, and 
also to call for and examine all such books, documents, papers, 
and records as they shall judge likely to afford them the fullest 
information. This is an assumption of authority, controlling 
the actions and interfering with the property of the subject in a 
manner which the law of England does not allow to the Royal 
Prerogative. Nor can the imperative and binding nature of 
the authorization, thus purported to be given, be diminished or 
brought within lawful limits by the absence of any penalty im- 
posed on disobedience, or any additional powers in the hands 
of the Commissioners to fine and imprison, for which precedents 
from former days would not be wanting. The addition of such 
arbitraiy powers would clearly show an intention to strain the 
prerogative : their absence only shows the absence of an inten- 
tion so to strain it. But even without any such express and 
manifest transgression of constitutional limits, a royal authority 
to control the actions of individuals, whether by summoning 
them to give evidence, or in any other manner, is in itself an as- 
sumption which cannot be indifferent in its character. It must 
either be binding upon the subject; or else it is an illegal as- 
sumption on the part of the crown. Where the prerogative on 
the one hand, and the liberties of the subject on the other, are so 
jealously guarded and so easily ascertained, any transgression, 
however futile, is a transgression still; more or less trifling or 
important, but always an illegal act. It has been argued that 
this is an inquiry which any private person may make himself, 
or may direct others to make : the " Times*' has its Commis- 
sioners — shall the Queen not have her's? Is the crown then 
less at liberty than any private person in the state? — The 
answer is undoubtedly. Yes, in many instances : not, in this 
alone. The power and reverence centred in the monarch are 
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such, that there can be no equal terms between her and any 
subject, as there may be between two subjects. Thus Lord 
Coke, in the case of Prohibitions, by his boldness in which so 
much of his greatness has been won,^ instances that " the king 
cannot arrest any man, as ther book is in 1 Hen. VII. 4, for 
the party cannot have remedy against the king; so if the king 
^ive any judgment, what remedy can the party have? And 
Sf arkham, C. J., told Edward IV. that the king cannot arrest a 
man for suspicion of treason as others of his lieges may;" for a 
similar reason. And although^ '' the king cannot by his procla- 
mation create that an offence which was not an offence before, 
yet he may prohibit them before ; which will aggravate the 
offence, if it be afterwards committed," scil. so as to be punish- 
able by additional fine and imprisonment. A Commission of 
the description now under consideration comes very near to the 
case of a proclamation; which claims the obedience of the 
subject in all lawful things, and renders them liable to en- 
hanced penalties in case of refusal. This Commission, there- 
fore, attempts to subject innocent persons to enhanced penalties 
in case they refuse to expose their conduct to reprehension, or 
their property to hazard, by discovery of title, &c.; which must 
be, and is, illegal. 

It appears, therefore, that the advisers of the crown are 
making an erroneous statement when they say, " This is merely 
a Commission issued by the crown for the purpose of obtaining 
information on a matter of public concern, without the assump- 
tion of compulsory powers." There is a quasi-compulsory 
Eower, a power which challenges compliance and obedience, in- 
erent in every such instrument ; to disobey which, if the com- 
mand be lawful, is criminally punishable; and therefore to pro- 
mulgate which, if the matters commanded are or may infer 
harm to the subject otherwise than according to the established 
law (as in the present case), is in itself unlawful. 

Leaving the barren point of dry abstract legality however, 
and coming to the consideration of the general question, it may 
seem somewhat singular, after what we have said, to state 
that in our opinion the lawfulness of the Commission is of very 
little interest. The discussion involves a question of black- 
letter and somewhat musty investigation, proper enough for the 
antiquarian, and extremely useful to the historian ; but it is 
singularly sterile of any results practically useful to the cham- 

» , . . . With which the king was greatly ofiended, and said, that then he 
should be under the law, which was treason to affirm, as he said, to which I 
said, that Bracton saith, quod Rex non debet esse sub homine sed sub Deo et lege, 
12 Co. 65. 

' 12 Co. 75, 76. 
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f)ions ranged upon either side in the battle of University Re- 
brra. And while we highly esteem the opinion of Sir George 
Turner and Mr. Betheil on the dry point of legality aforesaid, 
we can hardly appreciate the excellence of the practical line of 
conduct they advise the University of Oxford to pursue, viz. — 

'' To petition the Queen in council, stating the loyal wish expressed 
in the case" (upon which the opinion was given), " the nature of the 
advice they have received, and the dangers they apprehend from the 
Commission ; and praying that her Majesty may be graciously pleased 
to withdraw and cancel tliis Commission, or else that it may be re- 
considered by her Majesty in council, and that in that case the Uni* 
versity may be heard by counsel against it." 

Having little hesitation in coming to a conclusion against the 
lawfulness of the Commission, we have as little doubt that the 
learned member for Aylesbury, if the opportunity pointed out 
in the above opinion were afforded him, could and would make a 
triumphant protest and a brilliant manifesto on the topic of the 
liberties of the subject and the prerogative of the crown. We 
almost regret the extreme improbability of obtaining the results 
which his unequalled powers of argumentative oratory could 
not fail, under such circumstances, to afford ; and which doubt- 
less would furnish as valuable a collection of the law and 
history of the Universities and of Royal Commissions, as the 
Hampden controversy has furnished on the nature of a congi 
d'elire. But what is the practical value of such advice ? We 
do not know how far the University may, under the opinion in 
question, abstain from any communication with the Commis- 
sioners. Sullen silence, be it observed, their advisers have not 
recommended ; and it would evidently be highly disrespectful 
to the authority from whence the Commission issues. ' They 
ought either to answer, or, as they are advised to do, take 
steps for cancelling the Commission altogether. But let them 
not dream of maintaining their present inaccessible position by 
any such puny devices as those counselled in the opinion. The 
community have both the immediate and the ulterior objects of 
the Commission thoroughly at heart; and if it were to appear 
probable that these objects were likely to be defeated by any 
general or concerted refusal to give information — that the" Uni- 
versity previously intended to evade the wishes of the public, 
by what would in very many quarters be termed absurd black- 
letter quibblings and crotchets — long before they could instruct 
counsel to argue against the existing Commission before her 
Majesty in council, before even the petition recommended in 
the above cited opinion could be presented, an act of Parlia- 
ment would if necessary be passed, under which far more strin- 
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gent powers might be given to far more stern and uncompro- 
mising judges. Inquiry is wanted^ and inquiry must be had : 
information is desired, public, authentic and accessible, and that 
information must be given. To the present Commission or to 
some other, this year or the next, by fair means or foul, the 
whole *' state, discipline, studies and revenues" of the Univer- 
sities must be discovered and laid bare. We think that it 
would seriously affect the benefits to be expected from such an 
inquiry, if it were to be conducted by any persons who were 
even suspected of hostile intentions by the Universities them- 
selves. The information also is likely to be much more full, 
more free, unreserved and general, if tendered voluntarily and 
without the formality of an oath, it being always in the discre- 
tion of the Commissioners to receive or decline any evidence 
which may be proffered. Indeed we are of opinion, that any 
compulsory investigation would be productive of infinitely more 
evil than good ; and we should therefore see with extreme pain 
the present inquiry fail of effect. 

Tnere are apparently only three events one of which can be 
true. Either the whole system of the University must be swept 
away, and another constitution octroyee, according to the revolu- 
tionary jargon of the day : in which case, inquiry of some de- 
scription would certainly seem to be requisite before promul- 
gating the new constitution, whatever it be, that our radical edu- 
cational reformers may have in their heads, or their bonnets. Or 
secondly, the present University system may be on the whole 
useful and proper to be retained, but with various alterations in 
the terms upon which it confers the benefits of education ; with 
enlarged scope and modified requirements (e. g. as to residence 
and religious tests) for some of the honours and rewards in the 
disposal of the University, some of which alterations and modi- 
fications may, and others may not, be beyond the power of the 
Universities themselves to effect. It is evident that in this case 
inquiry is as necessary as ever: we must ascertain what should 
be retained, what rejected, how the rejected portion is to be re- 
placed, and what new powers or authorities are to be added, where 
those already existing are deficient Or there is, lastly, the third 
hypothesis, that the Universities at the present time are, as 
some allege, beyond reproach and beyond amendment, save 
what they themselves can effect by their own authority: and 
therefore that the present system is to be continued without any 
variation. Even in this case inquiry is necessary; for it is im- 
peratively demanded by that public opinion, which no individual 
or corporation can at the present day browbeat or evade. Many 
an innocent man has been put on his trial before now : generally 
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indeed innocent persons, falling into circumstances of suspicion, 
loudly demand it. The Universities may be wholly unimpeach- 
able : but they are so loudly accused that it is in vain for them 
to refuse to bring forward proofs of their merit, and of the in- 
justice of the accusations. The schoolmaster has been too long 
abroad for the public to be much impressed with Latin Grammar 

i notations about murus aheneus and a mens sibi conscia recti. 
Tnceremonious misbelivers will be found to answer that the brass 
is readily to be found in the foreheads of those who refuse to ex- 
plain themselves and their conduct, and that the mens sibi conscia 
recti may be usually translated '' a perfectly self-satisfied man. " 
They refuse to accept the reason alleged for not giving accounts 
or explanations, viz. that the individual called upon is persuaded 
of his own impeccability. It is precisely such a man who is 
not likely even to call himself to any account : and if he do 
vouchsafe any statement or explanations, there is no guarantee 
whatever that a very different result may not appear where a 
more unprejudiced mind is brought to the investigation. 

The Universities, it is said, are suspicious, and have ground 
for more than suspicions, of the intentions of the party which 
summons them to this examination, — a sect of virulent partisans, 
who, in and out of parliament, seem pledged to carry on an 
incessant and uncompromising guerilla warfare with every indi- 
vidual and institution connected with our Church. We should 
be very sorry to make common cause with these. But we think 
that the Universities are seeking to maintain an indefensible 
position. They are expending time, talents and opportunity, 
upon objects from which they are certain ultimately to be driven 
with loss, but which they may now abandon with very great 
profit. It is not surely identifying ourselves with such partisans, 
to warn the Universities of (in our view) the real situation of 
affairs. And, it may be asked, do the Universities themselves 
give no ground for suspicions of their intentions? All must 
admit, and feel great pleasure in so doing, the very great exten- 
sion in the scope of studies pursued at the Universities, especially 
at Cambridge; giving them at length some right to higher desig- 
nation than that of mere grammar schools. But what is the 
language of the University of Oxford, in the case submitted to 
counsel as above stated ? — language carefully weighed, evi- 
dently, and probably representing with accuracy the general 
feeling of the University, or her speaking head : — 

" They, i. e. the University, wish to show every deference and 
respect to the crown, but they are told that if they submit to the 
present Commission, they may not only compromise the rights and 
privileges which have been enjoyed by the University from time im- 
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memorial, or been granted by the crown and confirmed bj parlia- 
ment, bat they will yirtuallj expose the Uniyersitj to attacks and 
commissions, at the wiU of the minister of the crown for the time 
being, to the great disqaiet if not rain of the University, and that it 
is therefore their duty not to submit to the Commission." 

Do the University serioasly fear what they '' are told," that 
a voluntary proffer of information to any person, Commissioner 
or not, is likely to compromise immemorial rights, or to affect 
privileges expressly granted by the crown and confirmed by 

?arliament? Is the fear reasonable? Again, why can the 
Tniversity conceive no Commissions which are not in the nature 
of '' attacks ?" If they were wise and humble, as they are 
sometimes accused of being arrogant and short-sighted, they 
would hail this present Commission as really being very nearly 
the remedy most proper to restore them to the position which 
they ought to occupy ; and which, notwithstanding, or perhaps 
we might better say in consequence of, the very excellent opi- 
nion they have of themselves, we must beg leave to assure 
them they very much fall short of. The contrast of Oxford, 
with her 30,000 students of the middle ages, and Oxford with 
1600 in the nineteenth century,^ when riches, the rewards of 
learning, when the population to be taught, the facilities for 
teaching, the desire to learn, have so greatly increased, is too 
striking to be explained away by any other suggestion than the 
supineness of the University herself. The extraordinarily in- 
creased facility, too, in the means of travelling, must by no means 
be overlooked ; it would almost seem as though the University 
had too successfully occupied herself by contriving and inter- 
posing moral barriers, as she found the physical difficulties of 
access diminishing. 

We have already alluded to the prim& facie inconsistency 
between the present repugnance of the University of Oxford 
and their protest in 1647. Now, as then, they refuse to submit 
to inquiry ; now, as then, they put forward the apparent ille- 
gality of the Commission, and the apprehension of future dan- 
gers which might be founded on the present encroachment. 
But in October, 1647, when Naseby and Edge Hill had been 
lost, and Bristol fallen long before; when the king was a 
prisoner, sold into the hands of his enemies, and within little 
more than twelve months of a violent and shameful death — 
there was reasonable grounds for Royalist Oxford to apprehend 

' Unless this number be as legendary as the 11,000 virgins, the boast of 
Cologne. These numbers do not seem likely to be restored, at least in our 
days. However, both cities stick to their legends, and appear to exult in de- 
parted glory, instead of crying " Ichabod." 
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the ulterior encroachments of the parliament, and there was 
glorious courage in maintaining even then the rights and priyi- 
leges of their captive monarch. In 1851 it certainly is not 
from the monarch that encroachments are to be feared ; yet 
with words of deference on their lips, they refuse disclosure 
still : and profess to allege the same reasons. The two cases 
seem to be but in one thing consistent ; that now, as then, and 
always, the light is shunned. 

If it be alleged that, after all, the present University sys- 
tem works well— that it produces great men ; all our leading 
statesmen, historians, and scientific men, with but few excep- 
tions — we answer that» in the first place, as to scientific men, to 
produce whom ought to be the main object of an University, 
the allegation is not true.^ And as to statesmen and literary 
men, they have, as a matter of course, passed through our Uni- 
versities in the mechanical routine of education. It does not 
follow, as has been remarked over and over again, that they 
are learned because they have been educated there. Post hoc: 
nan ergo 'propter hoc* There were in the middle ages many 
most eminent astronomers, geographers, chemists and metaphy- 
sicians, as well as classical and mathematical scholars : all of 
whom attained distinction after having studied at such Univer- 
sities as they had access to. Was it therefore impolitic ever to 
change the course of study then in vogue ? Have Newton and 
Leibnitz, Bacon and Reid, Porson and Bentley, lived and 
taught in vain? Is it certain that, although improvements are 
admittedly capable of being made in knowledge, no improve- 
ment can be introduced into the mode of imparting and diffus- 
ing knowledge? or after the memory of so many revolutions, 
can we sit down, satisfied that we have reached perfection? 
The matter is surely worth inquiring into. 

One of the most important topics suggested by the Commis- 
sioners is marked by them in italics in their Circulars to Fel- 
lows, &c. of Colleges. They appear by it to have in view the 
restoration, at least in name, of as many as possible of her 
30,000 alumni to the University. " Though it be impossible to 
take the masses to the University j is it impossible,^* they ask, 
" to take the University to the masses?" and they proceed to 
explain how : viz. by a great extension of the Professorial 
System, establishing in all populous districts schools, or, more 
properly. Branch Universities, with proper Professors established 
in each : attendance at which schools or lectures shall be 

* A very small proportion of our leading civil or military engineers, chemists, 
mineralogists, &c., are members of our Universities — and fewer still acquired 
their science there. 
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deemed equally efficient preparation for taking University de- 
grees as actual residence at the University. 

In connection with this topic is that other important one, 
whether it would not be practicable and advantageous greatly 
to diminish the duration of residence at the University at pre- 
sent required before admittance ad respondendum quastionL 
Three years and a quarter are now required to be spent in 
actual residence at the University before approaching the exa- 
miners for the most ordinary degree of B. A. This was not an 
improper limit, no doubt, when it was first appointed; when stu- 
dents commenced their course of studies with little previous 
preparation, and at a very early age. But at the present day, 
the average of freshmen are as old, and have either at private 
or public schools gone through as long and severe a course of 
study as the average of Masters of Arts in the time of Wolsey. 
Not only are the average of freshmen as well qualified now for 
the degree of B. A. as questionists used to be; we believe the 
practical result of our University system to be, that freshmen in 
the present day are in general as well prepared as questionists 
for their deg;ree. We of course except the high honours; but for 
the lower classes in honours, and for the ordinary degree, we be- 
lieve that students would be just as successful in their first year as 
their last. The average of plucks is estimated at one in four: 
take the freshmen in October, cram them for three months, and 
we will be bound they will show as good an average. We 
again say, that of course we except high honours, in which a 
freshman, though never so well prepared, cannot of course 
compete against another, equally well prepared, and who has 
had three years additional training. But the generality of 
men, knowing from their first entrance that they are only des- 
tined for the ^* poll ;" feeling and disdaining the facility of the 
examination, and knowing that it is three years oflf, usually enter 
on a course of living which necessarily leaves them, as ques- 
tionists, less prepared and less capable of application than when 
they were freshmen; and forces them, at the eleventh hour, 
upon the '' cram" system of private tutorage, as their only means 
or safety, to enable them to pull through. An evil which seems 
to have subsisted for some time, since it is alluded to by the 
celebrated Mr. Miller. *' No wonder," says he, " our colleges 
are so learned; for we see how many students do every year 
carry each some learning thither, and how few do fetch any 
away." This dilatoriness, therefore, in the University, in the 
admission to degrees, produces two evils, each the fruitful parent 
of many more. (I.) It induces habits of long continued idle- 
ness in students, with all the attendant train of dissipated and 
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vicious expedients for killing tbe time which might be so much 
more cheaply spent in study \ to say not a word of the moral 
influence of such habits. (2.) It thrusts the student, thus ener- 
vated and debilitated in mind, upon the emasculating system of 
private tuition. It is impossible for ingenuity to invent a scheme 
which shall combine any species of education with such en- 
feebling results as this. Whereas the object of education is two- 
fold ; the first to provide food for the mind ; the last, and by far 
the raost important, to train the young student to select his own 
food : this system of private tuition trains the student entirely 
to depend upon others for this most important faculty. We 
know nothing (experto crede) more bewildering than for a victim 
of this system, always accustomed to " get up" merely selected 
portions of selected books, than to be turned adrift into a re- 
spectably filled law library, and told to learn law. An oarless 
boat on the Atlantic is a joke to it. And this is what Sir R. H. 
Inglis knows to be a main feature in the system which he par- 
ticularly praises for the salutary effects of the training through 
which the pupil is led.^ 

We are extremely glad to observe that the Commissioners 
seem keenly alive to this, the greatest evil of the University 
system, as we really believe. It is very difficult to discover a 
remedy for it. 

The expenses of living, we know (at least at one of the Uni- 
versities), to be greatly overstated in the exaggerated declama- 
tions of those who have had no better arguments than stories 
about extravagant young lords coming home to cover their 
" governor's" breakfast table with unpaid bills. In this respect 
we are confident that the University authorities will have nothing 
to fear from the strictest investigation. We really believe that 
whatever, under the present system, it was possible to do, they 
have done, — that they have always been ready to adopt every 
check, and that the evil is not neariy so great as is commonly 
« supposed. 

The heads or topics of information enumerated in the circulars 
of the Commissioners, seem to comprehend most of the usual 
points upon which mismanagement is alleged to exist, or modi- 
fications suggested ; e. g. in colleges inquiry is made as to ab- 
sentee fellows or fellows resident, but without occupation, — the 
management of the college property — the number of students 
and per centage of plucks, — the restrictions to founder's kin, 
&c. And in the University the topics include the professors, and 
the number of their pupils, — the emoluments of the professors 

' Speech on the University Commission, 18th July, 1850. 
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and other officers,— the opening of the public library, — ^the 
jurisdiction of the Vice-Chancellor's Court, — ^the sources of the 
University income, and its application, &c. There are, however, 
two or three points unnoticed, upon which investigation would, 
we are convinced, probably lead to some measures which would 
give great relief to the University. The first is a revision of the 
value of the livings in the Liber Regis. In many colleges, if any 
fellow acquires an ecclesiastical benefice estimated at 5/. per 
annum in the Liber Regis, which was compiled in the reign of 
Henry VIIL, he must vacate his fellowship — but may retain it, 
if the benefice be below that limit. Now, as some livings, not 
then worth 5/. per annum, are now worth many hundreds — while 
others, then estimated at 20/. or 30/., are scarcely or not at all 
increased, — many fellows hold, without vacating their fellow- 
ships, ecclesiastical benefices of great value; while other livings 
of small value, which might with great advantage be filled by 
some otiose resident at the University, is deprived of that benefit, 
because it would force him to vacate his more valuable fellow- 
ship. A revision of the Liber Regis would cure this, and means 
might be provided for future periodical revision. This can evi- 
dently not be effected by the University of herself. There is 
another anomaly, which is felt as a hardship; the benefice must 
be an ecclesiastical benefice, otherwise the fellowship may be held 
with it. Thus a professorship in a Scotch University, worth 1500/. 
per annum, may be held by a fellow of a college in an English 
University. But the same, or any other fellow, might forfeit 
his fellowship by accepting a Westmoreland living of 30/. per 
annum. 

There is a singular narrowness of constitution in the whole 
body of the University Senate or Convocation. We believe the 
same system prevails in each University. When any proposition 
is to be considered, a grace or motion must first gain the consent 
of the whole caput; a single veto here throws it out for ever, or 
at least for that term. If it pass the caput, it is submitted to 
the votes of the Senate in general, who are at liberty only to 
vote-yea or nay, without discussion, without amendment. This 
seems a singular constitution to exist in an Anglo-Saxon corpo- 
ration ; it might surely be replaced by something better. 

Sufficient attention does not seem to be drawn to the disci- 
pline of the University, considered with reference to the age of 
the students. We allude particularly to the usual cases of proc- 
torial intervention. Rules, which were established for boys of 
twelve and thirteen, may be adapted for the government of grown 
men of from nineteen to twenty-one ; but this is scarcely to be 
expected, and certainly cannot be assumed. Besides, if you 
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treat a man like a schoolboy, — wall him in with spiked rails, — 
chase him when caught out of bounds, — set him chapters from 
the Bible to learn by rote, — he will think and act like a boy to 
the end of the chapter. This is felt, even although the statutes 
(which constantly in every page inflict corporal punishment on 
undergraduates si per €Btatem deceat) are now, not by the prudent 
laxity of the University officers, but from the impossibility of 
carrying them out according to their literal effect, not enforced 
in their full rigour. 

The Universities are, since the repeal of the Test Acts, in a 
somewhat anomalous situation as to their constituencies, all of 
whom must be members of the Church of England. This is the 
only instance in which religious opinions are regarded in quali- 
fying for a vote. The matter is worth notice, but is of small 
importance in the general inquiry. 

With the above exceptions— and most or all of these questions 
may be incidentally discussed before the Committee — ^the scheme 
of inquiry seems sufficiently wide and comprehensive. We do 
not anticipate that the University will have everything her own 
way in the Report of this Commission ; but we are perfectly 
confident that that Report will greatly restore public confidence 
in the bona fides and general discretion with which her officers, 
hampered by obsolete regulations, adopted under different ideas 
from those which now prevail, and intended for a scantier sur- 
rounding population, for a much more juvenile community, and a 
more secluded foundation, have nevertheless managed to maintain 
their position without being summarily exploded. Imagine the 
nation at large restored, not to mail coaches and protection, but 
to a state of society much nearer the Flood, — to times when mail 
coaches were not yet conceived. Take for a conveyancing code 
the old feudal law, with all its incidents in full force, — for our 
bankrupt law, ear-slitting and the pillory, — for our budgets and 
financial statements, tonnage, poundage and ship money — what 
skill and temper, and uprightness would it not require to govern 
the kingdom at the present day in any tolerable way with such 
materials? Yet that is the task fallen upon the Universities, — 
that task they have pro virili parte fulfilled, — that task they 
(unheard of to relate !) actually seem unwilling to relinquish, or 
to permit their burthen to be alleviated ; and they regard with 
fear and indignation, and as an attack upon their very existence, 
an inquiry which, more than any other event, seems calculated 
to augment their powers, and illustrate the splendour which 
still hovers around their names. 

B. 
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THIS ig an age of improvemeDt, perfect freedom of thought 
and action prevail, and no barrier is allowed to stand 
between full inquiry and its legitimate results. Another sign of 
this pervading spirit lies at this moment before us, in the shape 
of a bill presented by the Lord Chancellor, and ordered to be 
printed, on the 2nd June, 1851, '' For facilitating and better 
securing the due Administration of Charities in England and 
Wales. ' It passed the second reading in the House of Lords 
on Thursday, 17th July. Few will be found to deny, that this 
large subject offered a tempting field for the lover of justice and 
reform, and it would have been well if the trustees of these 
charities had more generally borne in mind, that in proportion 
as the privileges conferred upon them by their position were 
great, so was the responsibility ; and, also, that in all cases of 
charities it is a rule that the intention of the donor, so far as it 
is practicable and legal, shall be strictly observed, the law not 
permitting any deviation, except on the clearest necessity, not 
even with the consent of the founder's heir. Be it our task here 
to show whether the mode in which they have fulfilled the trust 
confided to them will, in most cases, bear the light of day and 
searching investigation ; or whether they have not been practising 
upon the public an egregious and cruel imposition, mismanaged 
and neglected their trust, and disposed of the funds in a manner 
so arbitrary and selfish, that general discontent and dissatisfactioa 
have been in no slight degree engendered, and a firm and fixed 
feeling arisen that some superior and immediate interference and 
control is absolutely necessary. 

Many causes have conduced to this latter result. No duty is 
more harassing and unsatisfactory than that of a trustee ; even 
in private matters the office is no sinecure, and, however care- 
fully and conscientiously performed, receives but scanty thanks. 
In the case of a public body it is still worse; more persons are 
to be pleased, and the feelings are in general less involved. It 
is not, therefore, surprising, that on inquiry it should be found, 
that in most cases the duties have been neglected, and the funds 
misapplied. There are few whose consciences will not allow 
them to make a difference between a public and private cre- 
ditor; who do not prefer their own mterest to that of the 
public ; who return scrupulously to the full amount under sche- 
dule D., and never keep a dog or seal a letter with a crest with- 
out paying the proper tax upon both. 
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Some, indeed, are found to remit to the Chancellor of the 
Exchequer arrears of unpaid taxes ; these, however, in proportion 
to the transgressors are few, and most probably but death- bed 
and imperfect repentances. Public money in the hands of an 
individual, unless well looked after, bears a striking resemblance 
to London milk, and is pretty well diluted before it is served out. 
Conscience is always elastic, but will stretch to the very extreme 
of tenuity when the public pull the string. Self, too, in most 
natures predominates; and it is quite clear that the administra- 
tors of the funds of the charities inquired into by the commis- 
sioners have been no exception to the rule ; they have evidently 
taken in a literal sense the words ^' Charity begins at home," 
and have acted most fully in accordance with this interpretation. 
In one of the cases certified to the Attorney-General, it appears 
that out of an income of 3136/. 12^. 8d. just 75/. 12^. 2d. was 
devoted in the year 1848 to the purposes indicated in the will of 
the founder. This is so happy an illustration of the mode in 
which these charities are so often managed, that we here pause 
to give it full effect. Honest trustees ! conscientious self-deny- 
ing individuals, — we were curious to see how many years it had 
required to stretch the conscience in this case to this result, and 
we find that the charity was founded in the year 1679. 

Another case is that of the ** Meer" hospital, in the city of 
Lincoln, which was founded by Simon de Roppell in 1244. 
The dean and chapter have refused all access to the records in 
their possession respecting this ancient foundation. It appears, 
that in the time of Henry III., the manor of Meer was held of 
the king in chief. The mastership of this hospital is in the gift 
of the Bishop of Lincoln, and, when the see is vacant, of the dean 
and chapter. The commissioners have derived their knowledge 
of this hospital from the public library at Cambridge and a few 
other sources ; and one cannot help feeling gratified, that the 
endeavour of the dean and chapter to shield from all inquiry 
their gross mismanagement of the funds of this hospital, has 
been thus defeated. The document founding this hospital is to 
be seen in the " Notitia Monastica," and is to this effect — 

^' To all the faithful in Christ to whom this present writing shall 
come, health in the Lord. Be it known to vour corporation, that 
under the influence of Divine Grace, for the salvation of my soul and 
the soul of my wife Alice, my son Hugh, my father and mother, and 
my predecessors and successors, I Simon de Roppell have given, 
granted, and by this my present charter, have confirmed in pure, 
firee, and perpetual alms to God and the blessed Mary, ana the 
hospital of St. John the Baptist, which I have erected in my manor 
of Meer, for the support in all time to come of thirteen poor persons^ 

VOL. XV. NO. XXVIII. H 
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as well in bed and board as in clothing and the other things neoesBary 
for the sufficient sostenanoe and apparelling of them, of me chaplain 
therein officiating and his family, all my lands which I ha^e in Meer, 
with all the appurtenances, as well the services of free men as of 
villeins in the fields, pastures, woods and marshes ^except the ad- 
Yowson of the church of Meer), and all my wood with its appurte- 
nances in Bramston-in-the-Marshes, and others which by custom 
belong to the said wood of Bramston ; and all the privileges which I 
possess in the common marsh of Hanworth, in wooa and field, 
marsh and meadow, as fully as I at any time have enjoyed the same. 

I have also given and granted to the Bishop of Lincoln 

and his successors the right of patronage to said hospital ; so that the 
Bishop of Lincoln for the time being shall appoint a fit person to be 
chaplain warden of the said hospital, who shall wear a certain 
religious habit, as the bishop may direct ; and who, for the salvation 
of my soul, the soul of Alice my wife, of ray father and mother, and 
of my predecessors and successors, as well as of my son Hugh, shall 
perform Divine service in the said hospital." 

Then follow certain directions as to when the patronage is to 
be exercised by the dean and chapter, and directions that proper 
accounts shall be kept and rendered to the dean and chapter 
once a year. Next come provisions for extending the benefit of 
the charity as the funds augment, and the charter then winds up 
with this solemn adjuration — 

*' And that this my benefaction may remain stable and surej I 
have hereunto affixed my seal in the presence of these witnesses, ^c.^ 
and, finally f I implore the dean and chapter in the name of Christian 
charity, that they cordially and effectually follow up and abide by the 
directions of this charter in all particulars^* 

It will be seen how these holy men have obeyed this solemn 
injunction. 

For three centuries after the date of this charter nothing is 
known of this charity; but in 1534 the value of the Hospital of 
Moer is returned in the Valor Ecclesiasticus as 5/. 65. 8«f., subject 
to a deduction of \0s, 8c/., leaving therefore a clear 4/. \Gs. 

The next evidence is a memorandum of a lease, dated 20th 
September, 1553, by which the then warden leased to Thomas 
Grantham all the manor and Hospital of Meer and Bramston, 
to hold for sixty years at a rent of 5/. 65. 8c?. The lessee to 
furnish always three poor men with meat and drink, lodging, 
clothes, &c.; also to find one honest priest (no easy task it would 
seem) to maintain divine service. This lease is confirmed by 
bishop, dean and chapter; and is instructive, for it already 
shows that the persons, who had the control of the hospital in 
1653, placed it in a position different from that contemplated by 
the will of the founder; the number of bedesmen is reduced from 
thirteen to three^ and the warden had already delegated to an- 
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other the duties required of him in the performance of divine 
service. After this there is a gap until 1665^ when Charles II. 
issued instructions to the Archbishop of Canterbury^ directing 
him to procure a return from all the suffragan bishops of all 
hospitals throughout the kingdom^ with a detail of their rere- 
niie9, foundations and management. 

The return applicable to the Hospital of Meer has been found 
in the archiepiscopal library at Lambeth, and is couched in these 
vague terms, worthy of Dr. Wiseman or Dr. Doyle:— "Mere 
Hospital, 1665. Bishop of Lincoln appoints the master, who is 
said to be Dr. Croft, and he puts in some poor men. The reve- 
nues are considerable, but said to be perverted."-^ Codex Ma* 
nuscriptorum, vol. 29, p. 422. 

From this date up to the parliamentary returns in 1786, the 
only information is derived from a series of leases of the hospital 
lands granted by the various wardens, the earliest of which is an 
indenture, bearing date the 10th February, 1680, whereby W. 
Holder, the then warden, demised the hospital lands to Francis 
Manby for twenty-one years, at a rent of 8/., and yielding and 
paying also the sum of 24Z., in equal sums of 4/. each to six poor 
men, at the feasts of St. Michael the Archangel and the Annun- 
ciation of the Blessed Mary. It therefore appears that the 
establishment had undergone great change in the course of 133 
years. The hospital was by this time no longer in existence ; 
the poor men, formerly inmates of the hospital, were now con- 
verted into mere out-pensioners, with fixed annual stipends, and 
mulcted of their board and lodging, clothing, &c.; the religious 
service appears to have gone long ago. 

The subsequent leases for about a century have all been for 
terms of twenty-one years, and the same rent of 32/. reserved. 
On the 2nd February, 1806, the Rev. F. Cumraing, the then 
warden, received a fine of 300/. on granting a lease of twenty* 
one years at the rent of 32/. In 1812, only seven years after 
tiiis date, the same reverend gentleman demanded the exorbitant 
sum of 4412/. as a fine for renewing the lease; the lease was 
allowed to run on. The Bishop of Lincoln presented Mr. Cum*- 
ming to another living, who then resigned the wardenship of 
this hospital, which was conferred by the bishop on his son, the 
Rev. R. Pretyman, in 1817. This gentleman is still the warden, 
and is also a member of the Chapter of Lincoln. In 1819, the 
lease devolved to Major W. Colgrave, who paid no less a sum 
to the Rev. R. Pretyman than 9528/. 4^, Id.; in 1825, 2300/.; 
and in 1834, 1600/.; in all, 13,428/. 4^. Irf. ; while the agent of 
the reverend gentleman pays six poor persons 4/. a year each, 
and that is now all which is really devoted to charity. We can 

h2 
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only say that we are glad that the conscience of the Dean and 
Chapter of Lincoln is not in our keeping. 

The land is now valued at 131 IZ. a year.^ 

Let us now take one of the charities belonging to the Drapers' 
Company in the city of London, and certified by the Commis- 
sioners to the Attorney-General. Opposition to the bill is anti- 
cipated on the part of the London companies ; it will be well 
therefore to take an instance of their management to show whe- 
ther they have less neglected their trust than others. 

It appears that Thomas Howell died at Seville about the year 
1640, and by will left to the Drapers' Company the sum of 
12,000 ducats, — directing " them to buy property of 400 ducats 
rent yearly, and to pay the rent of the said property yearly in 
marriage to four maidens, being orphans, and of nis lineage and 
blood, so that each of them should have 100 ducats; and in 
default of maidens of his own blood, then to give the same sum 
to other four maidens of good name and fame ; and if the said 
sum of 12,000 ducats should produce more than 400 ducats 
yearly, to bestow the residue in marriage of maidens being or- 
phans, and to the increase of the aforesaid maidens' marriage, 
as best should seem to the wardens of the said house." With 
the money eventually received by the company they purchased 
property, the rental of which was 105/. or thereabouts, but which 
now amounts to nearly 3000/. Only the sum of 84/. per annum 
is paid for marriage portions. The property consists of houses 
and land in the city, and the company's hall stands on par-t of 
such land. No rent was paid for this land, until the Court of 
Chancery compelled the company to purchase it at a sum com- 
mensurate to its present value. The company have appropriated 
the residue of the 3000/. a year to their own purposes.^ 

The Hospital of St. John, in Northampton, is another good 
case. The exact date of its foundation is unknown. In Dug- 
dale's Monasticon.it is mentioned as a foundation for infirm 
poor. From various charters, the last of which is in the reign 
of Charles I., this was evidently the original object of its endow- 
ment. It appears from documents, which we nave not space to 
extract, that this hospital has at times possessed very large 
estates, part of which are now lost, and that the allowance to 
the poor has, instead of increasing, gradually diminished. We 

' This case was certified to the Attorney-General by the Charity Commis- 
sioners, and under a decree of the Court of Chancery the whole of this sum will 
be applicable to the purposes of charity when the present lease expires. 

' This case also was certified to the Attorney-General, and under a decree of 
the Court of Chancery the whole income of the property will in future be devoted 
to charitable purposes. 
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have tracked our way through a mass of old charters and docu- 
ments of various kinds applying to this charity collected in the 
reports. Articles have continually been exhibited against the 
master^ and petition after petition has followed on the part of 
the poor. As far back as can be traced, the hospital has been 
conducted in the same manner as at present. The establishment 
consists of a master, two co-brethren and eight almspeople — 
seven old women and one old man, who acts as clerk. The 
mastership is in the patronage of the Bishop of Lincoln. The 
co-brethren are always in holy orders; but there have been seven 
masters who were laymen. The eight old people receive \s. 2A 
a week each, and besides this are on parish pay, as the hospital 
allowance is so small. 

The commissioners estimate the present yearly value of. the 
property belonging to this hospital at 1700Z., and quaintly state 
that it is clear the funds of the hospital, as at present admi- 
nistered, are of little use to any body but the Master. This 
case is also certified to the Attorney-General. 

We hope we have not wearied our readers by the rather long 
details of these cases; we think they will be read with interest, 
and have felt it advisable to give them, that the propriety of 
introducing the present Bill may be fully apparent to those who 
were not previously acquainted with the subject. Had we 
space, we could cite hundreds of a similar nature collected 
together in the various reports — of which St. Cross's Hospital at 
Winchester, Spital Hospital, and Bridewell Hospital, are per- 
haps the most notorious. 

in many cases the revenues of charities have been lost irre- 
coverably from the want of some proper authority to watch 
over and guard the trust, — others have been abused and di- 
verted from their proper objects, because persons locally ac- 
quainted with the circumstances have declined to incur the 
pecuniary responsibility, or the odium of instituting legal pro- 
ceedings. Again, legal difficulties and expense have sometimes 
prevented the trustees from carrying into full effect the inten- 
tions of the founder. And an ancient and traditional mode of 
managing the trust has acquired so strong a hold on the minds 
of all the parties concerned, that it is more than can be ex- 
pected of the present trustees to make any attempt to break 
the established usage, however faulty. 

Besides, there are a considerable number of charities wherein 
the present maladministration is wholly attributable to igno- 
rance and want of information on the part of the trustees; who, 
under competent advice and direction, would be quite willing 
to correct what is irregular and defective. But at the same 
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time the commissioQerB say, that they have met in many cases 
with the most determined opposition to the inquiry on the part 
of those interested in these matters; no information being 
given which could by any means be withheld ; and they naturally 
say that in these cases the only inference to be drawn is, that 
gross peculation and mismanagement prevail. 

Before entering upon the present Bill and its provisions, it 
may be well to take a concise view of the law, and the course 
of proceedings relating to charities. The 43£liz. c.4, is the first 
statute, and by it the Lord Chancellor is empowered to award 
commissions to inquire of all gifts to charitable uses, and of all 
abuses and breaches of trust relative thereto; and to make 
orders for the future management of the funds. But this act 
did not apply to universities and cathedrals, and all colleges, 
hospitals and free schools, having special visitors or governors. 
These commissions have long been disused, and their place sup- 
plied by remedies of a more simple and effective kind; but 
while in use, the commissioners returned their decree into the 
Petty Bag Office of the Court of Chancery, and the matter was 
contested on the equity side of that court. The proceedings for 
that purpose were treated as an original suit ; the parties not 
being bound by the evidence before the commissioners, but 
having power to allege what new matter they might please. 
An appeal lay from the Chancellor's decree. Besides thi« 
peraedy, the sovereign, as " parens patriee," has the general su- 
perintendence of all charities not otherwise sufficiently pro- 
tected; and therefore, whenever it is necessary the attorney- 
ffeneral» at the relation of some informant (called the relator) 
files an information in the Court of Chancery to have the 
charity properly established. In these relator suits the relators 
need not be the parties principally interested ; any ioterest in 
the oharityy be it ever so remote, is sufficient ; and in point of 
fact no interest is necessary, for entire strangers, in some in- 
stances the clerks of the attornies filing the information, have 
been made relators. These suits seldom result in any perma- 
nent benefit to the charity. If property be recovered, or if new 
directions be given for^ the future administration of the charity, 
the ignorance of the partiesi and the want of all means in the 
court for an independent inquiry, leave the charity with little 
or no benefit from the proceedings. But in many cases even 
this end is not attained. The decree having been made by the 
court, and lengthened inquiries partially entered into, and a 
goodly bill of costs having by this time run up, the matter ia 
comnromised on payment of these costs, and all future attempts 
(or tne benefit of the charity effectually prevented. 
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By a subsequent act^ the 52 Geo. III. c. 101 (Sir J. Roroilly*s 
act)^ sumaiary relief by petition on the part of the trustees 
only, and under the sanction of the attorney or solicitor* 
general, was granted in cases of breach of charitable trusts. 
An appeal lay within two years to the House of Lords. 

By another statute, passed in the same year, provision was 
made for the registry and securing of charitable donations in 
order to prevent the funds being lost. Again, by the statute of 
58 Geo. III. c. 91y a commission was authorized to inquire into 
the aoDOunt, nature and application of the produce of any 
estates or funds from time to time appropris^ted to the education 
of the poor, which powers were afterwards extended to all cba* 
rities of whatever descriptions-subject to certain specified ex- 
ceptions. By 59 Geo. III. c. 91, the commissioners were also 
entrusted with the additional duty of certifying to the attorney- 
general the particulars of any case that appeared to them to re- 
quire the interposition of a court of equity; upon which certifi.- 
cate the attorney-general was authorized to proceed, either by 
petition, information or otherwise, in the Court of Chancery pr 
Exchequer. ^ This statute also authorized trustees of any 
charity, by consent of five or more of the commissioners, to 
present a petition to the Court of Chancery or Exchequer, pray- 
ing for relief. 

These various commissions finally terminated in 1837, having 
reported upon no less than 28,840 charities, 400 of which were 
certified to the attorney-general. Of these charities (as appears 
by the various reports) the aggregate income, down to 1837, 
was no less than 1,209,396/., and by the report issued by, 
the commission appointed on the 18tb September, 1849, it is 
stated that the present aggregate amount is much greater. 
The la3t Commission report, ''that, notwithstanding all that has 
been done, it appears still to them to be necessary, in order to 
apply an effectual and permanent remedy to the various abuses 
and defects, to create by legislative enactment some public and 
permanent authority charged with the duty of supervising the 
administration of all thpse charitable trusts." And they then 
offer the following suggestions : — 

'^ That trustees should be compelled td make out annual ac- 
counts of receipt and expenditure. 

** That these accounts should be audited before some local 
authority. 

" That they should be registered in some local office, where 

* We need hardly remind our readers, that the constitution of the Court of 
Exchequer was remodelled in 1841, when its equitahle jurisdiction was trans- 
ferred to the Court of Chancery. 
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they may be accessible to public inspection ; and that copies 
should be sent to some public officer or board, at which office 
these accounts, and all other information respecting the various 
charities throughout the kingdom, should be preserved. 

" That this officer or board should have authority to institute 
or direct legal proceedings in such manner, and subject to such 
control, as parliament may think fit to provide. 

" That in the event of any local jurisdiction being provided 
for the easier and more economical regulation of charities of 
small amount, it should be required that all schemes ordered 
by such a local court be revised and confirmed by the proposed 
officer or board." They then state that " they are of opinion 
that the creation of such an authority would be the means of 
saving a large amount of charity property, by putting a stop to 
many actual abuses, either of neglect or misapplication, by ad- 
vising a better administration to trustees, who are willing to be 
advised, and in many instances by preventing expensive litiga- 
tion, which would seldom be found necessary when it was gene- 
rally knotvn that any instance of neglect or malversation would 
meet with a prompt and certain interference.'^ The commis- 
sioners propose to pay the expenses of this board by a tax on 
the charities themselves, and state emphatically that the large 
revenues and benevolent intentions of the founders of these 
charities demand from the state some better security than at 
present exists, for their due and beneficial administration. In 
this recommendation a prolonged inquiry of very many years 
has terminated, and the result is the present Bill introduced by 
•the Lord Chancellor. The time occupied in this inquiry is not 
matter of surprise, for there is a tenacity of life and an anti- 
Malthusian tendency to multiply in all salaried commissions, 
bnly equalled by the feline race ; the number of their lives is 
legion, and they crawl over the ground with stealthy step 
and slow, always apparently bearing in mind these lines of 
Euripides — 

£iria')(ec' ovti to ra^^v riyv ^licriy e\£i 
(ipaieig ^e fivdoi ttXciotov &vvov<yiv eroiboy. 

Phoeniss. 442, 443. 

It should also be remembered, that the labour of hunting up 
evidence of the deepest " black letter" character, and many 
hundred years old, as well as the hostile feeling experienced at 
almost every turn by the commissioners, rendered their task 
by no means light. It is highly creditable to them that they 
have accomplished it at all. 

The Bill which has just been introduced into the House of 
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Lords, and which has (as we before stated) passed the second 
reading without a dissentient voice, is intituled ** An Act for the 
better securing and facilitating the due Administration of Cha- 
rities in England and Wales.' 

The first few sections of the Bill are taken up with the 
appointment of the commissioners, who are to be not fewer 
than five in number, two of whom are to be salaried, to form a 
corporation under the name and title of the Charity Commis- 
sioners for England and Wales, with a common seal, and to sue 
and be sued in their corporate name. The two paid commis- 
sioners must be barristers or pleaders of at least ten years' 
standing. The salary of the chief commissioner is in no case to 
exceed 2000/. a year, and that of the second paid commissioner 
1200/. 

The 8th section enacts, '^ that the said commissioners are hereby 
empowered and required, when and as occasion may require, and the 
said commissioners in their discretion shall think fit, to examine, 
inquire into and investigate the nature, condition, value, management 
and application of all charities in England or Wales, and of the 
estates, funds and property belonging or which heretofore may have 
belonged thereto, and of the income and produce of such estates, 
funds and property (except as hereinafter provided and excepted), 
and also to examine, inauire into and investigate all breaches of trust, 
irregularities, abuses, defects, errors or misconduct relating to the 
management, letting or condition, or the application or non-application 
of such charities, or such estates, funds or propei*ty, or mcome or 
produce, respectivelj^." 

By the 9th section, '^ the said commissioners are also hereby 
empowered and required, in such form and manner as they shall 
prescribe, to receive and entertain any application which shall or 
may from time to time be made or addressed to them the said com- 
missioners, by any trustee or other person interested in any charity, 
for their opinion, advice or directions, respecting any such charity, 
or the management or application thereof, or the estates, funds, pro- 
perty or income thereof, or generally in relation thereto ; and if they 
shall so think fit, upon every or any such application, to give such 
opinion, advice or direction as they shall thmk expedient, and that 
such opinion, advice or direction shall be in writing, signed by twq 
or more of the said commissioners (of whom one at least shall be a 
paid commissioner), and sealed with the seal of the said commission, 
and shall be addressed to the person or persons by whom such appli- 
cation shall have been made, and may be in such form and terms as 
such commissioners shall think fit ; and that such opinion, advice or 
direction, may from time to time be revoked, altered or modified, 
in such manner and to such extent as the said commissioners shall 
think fit ; and that subject to any order or direction which may be 
made or given by aiiy competent court of law or equity, or by any 
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master or county coart judge acting under the proYisions of thia act, 
in respect of all or any of the matters comprised in or affected bj 
the opinion, advice or direction given bj the said commissioners as 
aforesaid, and until any such order or direction shall be made or 
^ven, and after any such order or direction shall be made or given, 
so fkr as such opinion, advice or direction of the said commissioners 
shall not be altered thereby, every trustee and other person who shall 
act upon or in accordance with the opinion, advice or direction given 
by the said commissioners, shall be held harmless and indemnified 
in respect thereof; and no such order or direction to be made or 
given by any such court, master or judge as aforesaid, shall have any 
such retrospective efiect as to interiere with or impair the indemnity 
which is by this act given to trustees and other persons, who shall 
have acteu upon or in accordance with such opinion, advice or direc- 
tion of the said commissioners : provided always, that nothing herein 
contained shall extend to indemnify any trustee or other person for 
any act done in accordance with the opinion, advice or direction of 
the said commissioners, if such trustee or other person shall have 
been guilty of any fraud or wilful concealment in obtaining such 
opinion, aavice or direction." 

The 10th section gives power to the commissioners to issue 
precepts for the production of accounts and documents, and the 
attendance of witnesses. 

The 11th authorizes the commissioners, or any one or more 
of them, to examine witnesses upon oath. The Bill also inflicts 
a penalty on any one, except " purchasers without notice," who 
refuse to obey the precepts of the commissioners. But persons 
are not bound to criminate themselves by their answers. Nor 
are mortgagees and trustees bound to produce deeds without 
notice to mortgagors or cestui que trusts. All officers having 
custody of records must furnish copies and extracts if required 
by the commissioners. 

The 16th section gives power in any and every case, in which 
it shall appear desirable to the commissioners, to certify cases 
to the attorney-general ; who thereupon, if he shall think fit, 
shall institute legal proceedings with respect to such cases, 
either by petition to the Court of Chancery, or, as to certaia 
cases coming within their jurisdiction under this act (see below), 
by proceedings before a master in Chancery, or any county 
court judge respectively. 

The 18th section relates to the important matter of the mode 
in which the funds, necessary for the o^aintenance of these pro- 
ceedings, are to be raised. The revenues of the charities are to 
be taxed ; but in no case is the charge to exceed a sum of two- 
pence in the pound, on incon^es of charities amounting to, and 
exceeding 10/., which charge is to be paid and collected iu 



The Charitdbk Trusts Bill. 107 

such manner a» the commissioners shall direct. The first pay- 
ment to be due three months after the passing of this aet ; but 
io no case is the annual assessment to exceed on any one 
charity the sum of 50/. 

The 20tb section provides a penalty for the non-payment of 
this assessment, and if there be any annual surplus of the fund 
to be raised under this act, it is to be invested in government 
securities in the name of the commissioners. 

The accounts are to be audited and passed i^nnually. By 
the 25th and 26th sections, in case any proceedings against any 
charity should be instituted by any person, except the attorney-' 
general, notice of the same must be given to th^ comipiasioners, 
who may, if they think proper, suspend or prohibit any pro- 
ceedings ; and by the 27th section the courts are prohibited 
from entertaining any proceedings as to qharities, without the 
production of the certificate of the commissioners, except when 
the attorney-general proceeds ex officio. 

Proceedings already commenced and pending are not to be 
affected by this act. 

The 29th section states the cases in which application may 
be made to a master in chancery by state of facts, where the 
income of the charity is more than 30, and less than 100/. a 
year. The state of facts must be verified by affidavit, when the 
master shall proceed to make such orders a^f are now made by 
the court. 

By the 38th section the county courts are to have jurisdiction 
in cases where the income of the charity does not exceed 30/. 
But the commissioners may direct cases, within the jurisdiction 
of the county courts^ to be taken before a superior court in the 
first instance ; and any order made by a county court judge 
must he confirmed by the commissioners. An appeal lies by 
petition to the Court of Chancery within three months , and 
the 49th section provides, that no master in chancery, or judge 
of the county court, shall, upon any proceedings under this act, 
have jurisdiction to try or determine the title at law or equity 
to any real or personal property, as between any charity or the 
trustee thereof and any person holding or claiming such real or 
personal property adversely to such charity; or to determine 
any question as to the existence or ess tent of any charge or 
trust. 

By the 61st and 52nd sections, land holden upon trust for a 
charity, subject to the jurisdiction of a judge of the coupty court, 
when the income is less than 30/. may be vested by order, and 
without any conveyance or assignment thereof, in the charity 
coDninissiQners, who are however to be bare trustees ; aad na 
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such vesting order is to be made, in the case of corporations, 
without the consent of such corporation, or, in copyhold here- 
ditaments, without the consent of the lord or lady of the manor. 
The 55th section enacts, that every application to the Court 
of Chancery, or to any master in chancery or judge of a county 
court, under the jurisdiction created or confirmed by this act, 
may be made by her majesty's attorney-general, or by all or 
any of the trustees, or persons admmistering the charity, or by 
any person or persons claiming to administer the charity, or 
any two or more inhabitants of any parish or place within 
which the charity shall be administered, or be applicable. 

The 58th section is important, for by it the trustees of any 
charity must deliver every year to the clerk of the county 
court a correct statement of income and revenues, and a correct 
balance-sheet, a duplicate of which is to be sent to the commis- 
sioners, who must also have their accounts audited from time 
to time, and make an annual report of their proceedings to 
parliament. 

Many sections of the act are taken up with the subjects of 
the exchange of charity lands, redeeming rent charges, notice 
of death of trustees, gmnting building leases, workmg mines, 
doing repairs, compromising claims, &c. &c. ; and the 73rd 
section gives power to unite charities of a similar nature, due 
regard being had to the objects and intentions of the founders 
of such charities respectively. 

We make no apology for thus setting out at length the pro- 
visions of this Bill, for it embraces a subject of great importance 
and almost universal interest; scarcely any district, town, or 
even village being unaffected by it. Its objects may be shortly 
stated to be, 

1st, to provide a body conversant with the subject, to whom 

trustees of charities may resort for information ; and whose 

directions, if followed, will be a guarantee to such trustees 

against responsibility. 

2nd, to provide cheaper tribunals for charities under 100/. a 

year. 
3rd, to enable commissioners to certify cases to the attorney- 
general as fit for proceedings. 
4th, to stop the present relator suits, which are generally in- 
stituted by hungry attornies for costs. 
5th, to institute a cheap, and readily accessible tribunal, in 
which all matters relating to the management and revenue 
of these charities may be inquired into and redressed. 
But by far the most important improvement seems to us U) 
be the provision, that the amount of receipts and disbursements 



The Charitable Trusts Bill. 109 

of the trustees of charities shall be annually delivered to the 
clerks of the county court of the district in which the charities 
are situated, which accounts are to be registered, and open to 
inspection at all reasonable hours, on payment of a shilling. 

There is besides, the additional guarantee of the report which 
the commissioners are obliged annually to make to parliament, 
and the accounts which they also must send in. Publicity is all 
that is required ; public opinion and the press will soon correct 
whatever is wrong. We live in a state of society, in which in- 
telligence is so rapidly diffused by means of the Post Office 
and the press, that no gross act, either of oppression or pecu- 
lation, can be committed in any part of England, without 
being in a few hours known to and discussed by millions. 

The Bill, as it at present stands, deals with permanently en- 
dowed charities only, and none of its provisions extend to cha- 
rities wholly supported by voluntary contributions. The Bill 
will doubtless meet with opposition on the part of the great 
London Companies, whose plea for exemption, uttered in the 
House of Lords by Lord Stanley, (who however expressed him- 
self strongly in favour of the Bill,) was supported by no proof 
that their charities are immaculate, and do not require, as in 
the case we have cited of " Howell's Charity," belonging to the 
Drapers' Company, the most searching inquiry. We have con- 
sidered the Bill carefully, and cannot see that any fair objection 
can be raised against it. No one will now deny the abuses and 
mismanagement which have gradually crept into almost all cha- 
rities of ancient date. That they exist is undeniable — admit 
their existence, and also the fact that the funds and manage- 
ment of these institutions have been left hitherto unchecked in 
the hands of the trustees, and no further plea for this Bill is 
necessary; Its power will only be felt when it is needed; it will 
be a terror to the sinner, and an assistance to the conscientious ; 
and lastly, it will not interfere with, or contravene, the wishes 
and intentions of the beneficent founders of charities, but simply 
take care that they shall be duly fulfilled. 

R. F. 
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WE have still to regret the extremely inadequate measures 
proposed by the Government for the reform in the Court 
of Chancery. Since we last reviewed the prospect of legislation 
in this direction/ two great advantages have been gained. The 
inconsiderate propositions then before the House of Commons 
have been withdrawn ; and instead of an act which would 
practically have insured the subtraction of one-third of our 
judicial force in eouity (since under the proposed scheme the 
Master of the Rolls would never have been found in his own 
court), we have had our judicial force augmented by the ap« 
pointment of Sir G. J. Turner to the Vice-Chancellorship, to 
the great satisfaction of suitors generally, and not a little to the 
credit of Lord John Rui^sdl for having selected a political 
opponent for advancement. Instead of only two Vice-Chan- 
cellors^ therefore, as was threatened, and a Master of the Rolls 
sitting as Lord Chancellor, we have three Vice-Chancellors and 
a Master of the Rolls, with the Lord Chancellor as before. So 
that our inferior tribunals have doable the judicial force which 
was anticipated, and the tribunal of appeal is no worse — for in 
the Court of Chancery, although cpmplaints are still rife upon 
the subject of arrears, yet the Lord Chancellor, by his unweary- 
ing attention and inexhaustible urbanity, by his indomitable in- 
dustry in mastering details, and bis undeniable '^ pluck " and 
independence of spirit, has conquered the ** situation,'* and bida 
fair to be as popular a chancellor as he deserves to be. If be 
do not always command success, he always strives to deserve it. 
There are arrears, but the chancellor does, as he always has 
done, his best — and his best now is a very different thing from 
what it was twelve months ago. 

The change, then, in the prospects of the Chancery Courts, 
as far as their present position goes, is entirely favourable. As 
regards the prospect of permanent improvement for the future, 
it IS as bad or worse than ever. Indeed, we almost feel inclined 
to wish that the original bill of March last ^ had been allowed 
to go on. It would very speedily have brought matters to a 
crisis. The late hot weather would have done it. With two 

* See Law Mag. for last May, Art. VII. 
' Introduced 27th March, Hans. Pari, Deb. 
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Vice-Chancellors to do all the original hearings, and bank-* 
ruptcy and petition basineeSy and a Master of the Rolls thrust 
in the first week of his judicial existence to hear the appeals, 
the whole machine would very soon have conie to a dead lock. 
And as when matters are at the worst they begin to mend, we 
might then have had some rude blows, by which the Great Seal 
might have been broken — splintei^ed, we believe is the phrase; 
until which event takes place, chancery reformers nerer will be 
at rest, nor will any government have quiet* For, as has been 
urged and acknowledged over and over again, it is by the 
admission of every Lord Chancellor since the time of Lord 
Eldon IMPOSSIBLE to find one man who can duly fulfil all the 
multifarious duties of that o6G[ce. To regret the necessity of 
separating these functions, therefore, and of providing more 
than one man to do that work which no single individual can 
accomplish — and live— is as weak and childish as it would be 
to lament that there are but twenty^four hours in the day.^ 
What is it that these self-^styled guardians of the chancellorship 
lament? Is it the unfitness of any individuals now-a^days to 
perform high judicial functions ? iBut there are abundance of 
men whose learning, uprightness and industry qualify them for 
any office. At any rate, there are as many men as would be 
required. Do they lament with Mr. Canning the withdrawal 
of the grand prize from the ambition of the bar? But we 
propose, according to Lord Langdale's plan, or a plan some-« 
what similar, to have three prizes instead of one. Will they 
tell us with a groan that 'Hbere were giants on the earth in 
those days," and deplore the degeneracy of modern lawyers ? 
Then we beg of them, even on their own statements, not to 
place on the shoulders of one degenerate modern a load two or 
three times as great as what made their sturdiest giant stagger. 
Their favourite " giant," we suppose, would be Lord Eldon ; 
and we must be allowed to remind them that he was considered 
quite incompetent to perform the whole task he undertook, and 
so perseveringly clung to. Nor was this disparaging estimate 
entertained by ignorant innovators or political opponents alone. 
The Select Uommittee of the House of Lords, appointed in 
1823 to examine into the delays, &c., in the Court of Chancery, 
reported unanimously that '' there was at that time a manipbst 
IMPOSSIBILITY that any person holding the Great Seal could 
find time for the performance of all the duties of his high office." 
They did not indeed proceed explicitly to declare that those 

* " Unless your lordships can add to the twenty-four hours, it is impossible 
that any one individual can perform the'duties already imposed on the Great 
Seal."— Lord CoUenham, 1836, Pari. Deb. 
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duties were not duly performed by Lord Eldon ; but the general 
terms above quoted, and the occasion of the appointment of 
that very committee making the report, sufficiently declared 
their opinion. And if there was a manifest impossibility in 
1823y it is still more strikingly manifest now. The appeal 
business may be described with tolerable accuracy as a per 
centage of the suits decided before the Vice-Chancellors' Courts 
and tne Master of the Rolls. These courts, two in number in 
1823, have been four ever since 1841. This alone would lead 
us to expect a similar augmentation in the number of appeals. 
But beside the greater facility of coming to the hearing from 
this cause, there has been a continued series of efforts on the 
part of the equity judges, in general extremely well directed, 
towards expediting and cheapening the steps of proceedings in 
a suit. So that the suits might be expected to be more than 
twice as many as in 1823. They are actually, however, 
scarcely so much ; the average number of causes disposed of 
(including the dropped causes) in the years 1819 — 23 having 
been about 900 per annum, and in the years 1846 — 49 about 
1600 per annum. The increase is still very considerable; and 
if we reflect that owing to the much longer delays prevalent 
thirty years ago, the "dropped causes" bear a far greater pro- 
portion to the whole than they do now, and also that a vast 
variety of matters now come before the courts by petition which 
at that period either were totally excluded, or were only ad- 
mitted by the usual proceeding on bill and answer, we shall see 
that the real increase in the work done at the present day by 
the inferior courts is probably more than double what was done 
in the period 1819 — 23.^ And the appellate business of the 
Lord Chancellor has increased in a similar ratio accordingly. 
How then can the weaker men of the present generation be called 
upon to perform more than even Lord Eldon ever undertook ? 
As regards political avocations, it may be said that no discussion 
of the present day is equal in importance to the Emancipation 
and Reform Acts, which hung like contending clouds over the 
heads of every Government for the last fifteen or twenty years 
of Lord Eldon's continuance in office. But to a political Lord 
Chancellor every measure is of distracting importance which 
bears in its fate the fate of the Government ; whether he strive 
to establish the barefaced but too successful impositions of a 
Pacifico, or struggle with all the might of learning and 

■ The numbers above quoted are from the Parliamentary Returns and include 
causes only, not petitions, &c,, of which we have seen no return. All causes 
" disposed of" are included, whether actually heard, or compromised or aban- 
doned. 
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authority to perpetuate the disabilities of half the population 
in one kingdom, and the whole population in another. In 
each case, as far the Lord Chancellor is concerned, the seals 
are at stake, and, personally, he is as much interested in the 
one question as the other. And as to the other important 
functions of the Lord Chancellor besides sitting as a judge of 
appeal in chancery and a leading member of the Government 
in the House of Lords, e. g. in his characters of chief judge of 
appeal in the House of Lords as a court of appeal, privy 
councillor, quasi minister of justice, referee and law adviser of 
the Government, guardian of lunatics, &c. &c., in every one of 
these respects it will be readily conceded, or, if necessary might 
be very readily proved by the returns, that his duties are more 
onerous than ever. Under such circumstances, how can any 
person be found to withstand the appeal of common sense, that 
one man should no longer be compelled to pretend to do the 
work of three ? 

We forego all advantage of the excellent arguments showing 
the absurdity of a political Lord Chancellor, the loss of time, 
the loss of money, and the abnegation of all principle. We will 
not ask, or at least will not examine, how a system can be 
endured under which an admirable judge, just as he had acquired 
the confidence of the suitors and a full confidence in himself, 
should drop at once from the bench because a Hellenizing 
Portuguese Jew cannot make a British senate believe his pre- 
posterous inventions (as Lord Cottenham might have fallen) ; or 
how another equally admirable judge should drop from his seat 
through the failure of the potatoe crop in Ireland (as Sir Edward 
Sugden did). The intendant in Gil Bias excusing his master's 
non-attendance to greet the arrival of a royal guest, gave fifteen 
excellent reasons for his absence, and as the sixteenth, that he 
bad died three days before. We shall not enter into the various 
other excellent arguments which have been so often urged 
against the existing system. We are content to rest the 
decision of the question on the manifest impossibility of the 
case so loudly declared by the Lords' Committee in 1823. We 
will still hope that that which has been for so many years ad- 
mitted to be manifestly impossible to be performed, will at last 
cease to be attempted. 

We fully and readily admit, however, the great difficulties in 
the way of a reform ; difficulties, which, as in almost all other 
reforms, reside in the reconstructive part of the operation. 
Sever the functions of the Lord Chancellor, let the Keeper of 
the Great Seal no longer sit in Chancery ; and how is he to be 
replaced? Who is to be the Judge of Appeals in Chancery? 

VOL. XV. NO. XXVIII. I 
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Shall the court still consist of a single judge? Who shall 
preside in appeals in the House of Lords ? Take away from 
the Lord Keeper of the Great Seal all his judicial practice and 
habits, and he will soon cease to be an efficient legal adviser of 
the government, such as the Chancellor is at present; and he is 
the sole legal adviser in the Cabinet. The steel will soon get 
dull unless it be kept in constant use. On the other hand, if 
the Lord Keeper preside in the House of Lords, without any 
other judicial functions, it is to be apprehended that he will be 
less efficient than other judges whose judicial habits have been 
kept in constant exercise. And there is no spectacle more un- 
seemly in a court of justice than a president of less authority 
than an inferior judge, unless it be a judge succumbing to an 
advocate. Then there is the Judicial Committee of the Privy 
Council, which is susceptible of amendment ; and if retained as 
an independent court, by multiplying judges and jurisdictions, 
greatly augments the confusion. Besides there are various 

auestions as to the hands to whom various other duties now 
ischarged by the Chancellor should be entrusted ; which, how- 
ever, are of comparatively less moment. 

The confusion engendered by the consideration of the reform 
of the Judicial Committee, however, we should clear away by a 
very simple yet serious expedient (viz.) the establishment of one 
Court of Appeal for all matters, instead of two. At present, 
there are the House of Lords and Judicial Committee of the 
Privy Council, totally independent of each other, and each 
without any common court superior to both, by appealing to 
which incongruities, if they arose, might be corrected. Such a 
division can only expose us to the risk of uncertainty from con- 
tending decisions. Each tribunal decides questions arising on 
common law, equity and civil law, and acknowledges no superior 
but an act of parliament. Lord Langdale, struck witii the 
same incongruity, proposed in 1836 that there should be but 
one Supreme Court of Appeal ; but he proposed to commit it 
to the hands of the House of Lords, a I^rd President and 
Lords Assistant being created for the purpose of giving its 
decisions due solemnity. We confess that we should prefer ta 
see the Judicial Committee, or some such tribunal, (empowered, 
of course, by act of parliament,) entrusted with the ultimate 
appellate jurisdiction, for reasons which we have stated more at 
large in some observations which will be found in our last 
volume (vol. 46, pp. 47 — 51). But without recapitulating the 
reasons for this preference, or insisting any preference for one 
tribunal over another, it is surely evident that there should be 
but one such court. In addition to the above reason on prin- 
ciple, there is to be taken into consideration the great practical 
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conyenience in having only one court. Each is at present in- 
efficient, or less efficient than it might be, from precisely contrary 
fenlts; the Judicial Committee wants a head, the House of 
Lords wants a body. The difficulties in the way of providing 
an effective head for the Judicial Committee seem insuperable. 
Lord Brougham's Bill for that purpose met with a reception not 
encouraging to renewed attempts. And the President of the 
Council is, of course, a mere political appointment without the 
slightest reference to his legal acquirements. And in providing 
a body for the House of Lords, we must either select such legal 
dignitaries as are already members of the. Judicial Committee, 
in which case we run into the incongruity of having the same 
individuals constituting two Supreme Courts of co-ordinate 
jurisdiction according as they sit in this room or that ; or else, 
we must select and create other worthy legal dignitaries, who, 
probably, will be scarcely of equal reputation with the former, 
and wilt certainly all together swell the number beyond what is 
decent or expedient or economical . This consideration, although 
we think we have rightly placed it both last and least, is yet of 
no light moment. 

The Bill now before the House of Lords enacts that the two 
proposed new judges shall, if Privy Councillors, be members of 
the Judicial Committee. But this is throwing water into the 
sea. There are already thirteen members of this Committee. 
It is a bead that is wanted to that body — not additional joints to 
the tail. 

It is intended of course in the passage through the House of 
Ix)rds to replace the clause which originally authorized their 
lordships to summon any of the equity iudges to give their 
assistance in cases of appeal, and which clause was omitted by 
the House of Commons as involving a question connected with 
the privileges of the Upper House. That clause would go far 
to provide some remedy for the defect which we have remarked 
in the constitution of the House of Lords as a Court of Appeal, 
viz. the absence of a body. In general it consists of the Lord 
Chancellor. But why was this idea not to be carried out fur- 
ther than as regarded the English equity judges alone? In 
deciding on questions of Scotch law, why should their lordships 
not have the power of requiring the valuable assistance of the 
Scotch judges? In matrimonial causes, why should they not 
be empowered to summon the judges of the Ecclesiastical Courts? 
There is less occasion for providing any assistance of this de- 
scription for the Judicial Cfommittee, as it is already strong in 
numbers, and the members are judiciously chosen from those 
who have attained eminence in all branches of the law. But it 

i2 
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IS possible they might deem the same assistance of advantage 
occasionally, and particularly in connection with ecclesiastical 
law. It was Lord Brougham who pointed out the extremely 
difficult and often obscure nature of the questions which under 
this head come within their cognizance. It would no doubt be 
somewhat harassing to our judges to be thus rendered liable 
to summonses in different directions by courts entirely inde- 
pendent of each other's action and control. That is one of the 
inconveniences which would be avoided by the merger of the 
two jurisdictions into one. 

The only other provision in this Bill which affects the Judicial 
Committee, beyond adding the two new judges, if Privy Coun- 
cillors, to that Committee, is sect. 15, which reduces the quorum 
of the Committee for hearing appeals from four to three. The 
change we suppose is deemed necessary to meet the convenience 
of members, or it would not have been made ; since change for 
changing's sake, always an evil, is nowhere so much to be 
avoided as in the machinery for the administration of justice. 
The change, however, such as it is, has nothing but the conve- 
nience of the members to recommend it. Of all numbers of 
judges, four is that which is certain in case of difference to 
secure the largest majority — three against one; and it would have 
seemed a more fitting opportunity to insert a clause reducing 
the quorum in a Bill by which the whole number of the Com- 
mittee was being diminished— -not where (as in the present Bill) 
the Judicial Committee is being augmented. It affords, how- 
ever, a very clear proof of the unfitness of the House of Lords, 
as at present constituted, to form a court of appeal. For if it 
be found so extremely inconvenient to convene a quorum of four 
of the Judicial Committee as to suggest a measure which, like 
the present, diminishes the quorum and increases the number 
of the whole body from which the quorum may be taken, how 
much more impossible must it be to get together any satisfactory 
quorum in the House of Lords, where the " Law Lords" are 
seldom more than five or six in all, and where the appeals are 
nearly twice as numerous as before the Judicial Committee? 

But dismissing the consideration of the amalgamation of the 
courts of ultimate appeal, which is not alluded to in the Bill, 
the next object is to provide for the proper discharge of the 
duties at present discharged by the Lord Chancellor as a Judge 
of Appeal in the Court of Chancery, and, in general, most 
efficiently discharged. The present Bill aims at effecting a very 
considerable alteration here. It provides for the appointment 
of two new judges, who may without the Lord Chancellor 
exercise all this appeal jurisdiction. And it may safely be sur- 
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mised that the effect will be that these two will for a great part 
of the year have to perform all the appeal business usually done 
by the Lord Chancellor, although the Bill affects carefully to 
provide that either of these new judges sitting with the Lord 
Chancellor, or the Lord Chancellor sitting alone, may hear any 
such appeals.^ So long as the Lord Chancellor has all the other 
multifarious, onerous duties of his office to perform, he will be 
compelled, at all events from January to August, or during 
three- fourths of the judicial year, to avail himself of every legal 
means of relief. In order conscientiously to discharge those 
functions which he alone can discharge, he must abstain from 
taking up any business for which the legislature has already 
provided a substitute. We think that the decisions of the new 
Court of Chancery, two judges sitting as contemplated, will be 
no whit superior in weight, in consistence, or in expedition. The 
multiplication of judges by no means multiplies the authority of 
the decision, even if unanimous. The decisions of the Court of 
Queen's Bench, of Common Pleas, or Exchequer sitting in Banco 
are not, even when unanimous, of higher authority tiian those 
of the Lord Chancellor sitting alone. And introducing a 
plurality of judges introduces also the possibility of a division 
in opinion. If the judges of the proposed court of appeal be 
equally divided in opinion, it is provided that the decree, &c. 
appealed from shall be affirmed ; but it is unnecessary to point 
out how much more encouragement there is under such cir- 
cumstances for prosecuting a further appeal to the House of 
Lords, than if the first appeal, thus dubiously affirmed, had 
never taken place at all. Neither is a tribunal with many 
judges more rapid in its decisions than a tribunal which consists 
but of one single judge. The responsibility thrown upon a 
single judge may, it is true, in many cases, and especially while 

' It shall be lawful for her majesty from time to time, by letters-patent under 
the Great Seal of the United Kingdom, to appoint two persons, being or having 
been respectively barristers-at-law of fifteen years' standing, to be and be styled 
Judges of the Court of Appeal in Chancery; and the Lord Chancellor, together 
with such two judges for the time being appointed as aforesaid, shall form the 
Court of Appeal in Chancery (s. 1). 

All the jurisdiction, powers and authorities of the said Court of Appeal may 
be exercised either by one only of the judges for the time being appointed under 
this act and the Lord Chancellor sitting together as such Court of Appeal, or by 
both of the judges so appointed sitting as such court apart from the Lord Chan- 
cellor, either in his absence from the said Court of Chancery or during the same 
time as he is sitting in. such court: provided always, that the Lord Chancellor 
shall and may also while sitting alone or apart from such two judges have and 
exercise the like jurisdiction, powers and authorities, as well as afi such other 
jurisdiction, powers and authorities as might have been exercised by the Lord 
Chancellor if this act had not been passed (s. 10). 
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the judge is yet new to the bench, induce delay by the anxiety 
of deliberation. But the habit of exercising such a responsibility 
continually, augments the self-reliance and readiness of the 
jud[2:e; so that in general a judge is rapid in proportion to his 
experience.^ And judgment^ sometimes reserved, is in many 
instances given immediately after the reply. On the other 
hand, where many judges have to give the decision, it is almost in 
every case necessary that they should consult^ if they agree to 
ascertain whether the agreement proceeds upon like grounds, — if 
they differ, to ascertain whether consultation may not remove 
the disagreeiiient.* 

In our view then, the proposed alteration i& no great improve- 
ment. The decisions of the new court will not be more rapid 
(probably not so rapid), will not command more respect, and 
will tend more to encourage appeals to the House of Lords 
than the decisions of the Lord Chancellor sitting alone as here- 
tofdre. There is, indeed, one very important advantage which 
this court will have, in being enabled to hold its sittings from 
day to day during the whole year; and having thus a great deal 
more time at its disposal than the Lord Chancellor has under 
the existing arrangement, it may be expected, although working 
somewhat slower than the Lord Chancellor, to get through a 

freat deal more work in the course of the year. And it is aUo 
ut fair to admit that a very nuinerouB and respectable party of 
law reformers are in favour of having a plurality of judges even 
in the intermediate Court of Appeal in Chancery. But while 
some may prefer a single judge for these appeals, and others 
may think a court of four judges not too numerous, all will 
allow that a court of two judges sitting from day to day 
throughout the year is much better than no court at all, oc a 
court sitting only twice or thrice a week, as is the case at 
present. 

The effect of the proposed measure upon the next order of 
courts, however, viz., those of the Vice-Chaoeellors' and Master 

* Even Lord Eldon, with all bis habits of procrastiBation, whicb endured to 
tbe very close of bis life, is scarcely an exception to tbe rule above laid down. 
Lord Brougbam in 1826, P. D. 18tb May, expressed in very eulogistic terms, 
the almost intuitive facility witli which " his extraordinary subtle and nimble 
fftncy Qould bring bis faculties, which were great, at the- smidlest period of time 

to bear on the largest and most diflScult questions The Lord Cbmcellar 

made up his mind soon, but the infirmity under which he laboured led him into 
those subtle speculations which so long held back his opinions. He could sea 
through the greatest difficultiea at a glance. But of what avail was it to the 
suitors of his court that he made up his mind quickly f It was no benefit to 
them, as he would not express it." 

' These observations apply merely to a Court, like the Lord Chancellor's, of 
intermediate appeal. The court of ultimate appeal ought certainly to consist of 
several members. 
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of the Rolls, is wholly beneficial. The state of matters at this 
period last year must be fresh in the minds of our readers, when 
Sir J. Knight Bruce was the whole effective Court of Chancery, 
and Lord Brougham was the whole effective House of Lords. In 
oi'der to prevent the recurrence of any such confusion from a 
similar coincidence of sickness among our equity judges, the 
present measure provides, that in case the court of the Master 
of the Rolls, or any Vice-Chancellor, shall be closed by illness 
or otherwise, the Lord Chancellor may authorize one of the 
judges of the said conrt of appeal to sit in lieu of the Master of 
the Rolls or such Vice-Chancellor, and the judge sitting under 
such authority may, for the purpose of disposing of any cause 
or matter which has been partly heard by him, continue such 
his sittings, notwithstanding the Master of the Rolls or Vice- 
Chancellor, in whose stead he has partly heard such cause or 
matter, may also be sitting for the hearing of other causes or 
matters (s. 13). This is a very judicious provision, since 
experience has shown us how it is very possible that occasion 
may arise when it may be required ; and oy preserving a fami- 
liarity with judicial proceedings in the superior courts, these 
judges will preserve themselves from that stiffness which might 
mar their utility if they were reserved entirely for the more 
solemn duties of appeal practice. 

If it were but for this single provision, therefore, we think the 
present measure worthy of support. But it might have been very 
beneficially extended to meet other obvious cases. An accu- 
mulation of causes, &c., may easily arise before the Master of 
thff Rolls, or one of the Vice-Chancellors, notwithstanding these 
judges continue in full health and activity. Such an accumula- 
tion has in fact already taken place more than once, and has 
generally been cleared away by removing a certain number of 
the causes, &c. set down before the overburthened judge, and 
placing them on the cause list of some other judge whose list 
was not so full. But this may not always be convenient : one 
judge may be overburthened, when the others have all as much 
as they can do. It would have been a simple matter to have 
extended the provisions of the 13th section already quoted, by 
giving the Lord Chancellor authority in such a juncture to 
appomt one of the additional judges of the said court of appeal 
to sit and hear some of the accumulations in the same manner 
as the judge before whom they are set down. 

We hope that now, when the Court of Chancery will not 
necessarily follow the person of the Lord Chancellor, that other 
petty nuisance (which operates, however, as a great and continual 
obstruction to business), viz., the sittings of the Court of Chan- 
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eery at Westminstery even during the terms which fall within 
the sessions of parliament, will be abandoned. It is destructive 
of the time both of counsel and solicitors, and tells most against 
those who have most to do, i. e., against those whose time is of 
the greatest value to the public, that during those terms all 
court business should be transacted a mile and a half from their 
chambers and from the Masters' offices. While the Lord 
Chancellor was sitting now in Chancery, now in the House of 
Lords, there was some ground for argument in favour of this 
state of things. It has been abandoned as to those terms which 
do not fall within the period when parliament is usually sitting ; 
which shows that the inconvenience to the suitors is only retained 
out of respect and necessary attention to the double avocations 
of the Chancellor. But now that the Lord Chancellor may be 
expected rarely to sit in Chancery during those two terms, it is 
to be hoped that the wandering propensities of the court may be 
checked, and that it may take up its permanent residence in the 
old hall of Lincoln's Inn. 

On the whole, we are disposed to take the same view of this 
measure as was taken by Lord Brougham in the House of 
Lords, in a speech, which we regret to perceive, from the con- 
cluding observations, to be the last from his lips, at least for a 
time, in that place. We do not mean the view in his opening 
observations, where he seemed to give his unqualified approba- 
tion, but rather the view he took when, in the course of his 
speech, he had recalled the melancholy shortcomings of this 
measure beneath the magnificent promise in the queen's speech 
at the opening of parliament ; when, with his own peculiar force 
of expression, he described this measure as a step, — not a long 
step, not a stride, — but still a step in the right direction; and 
when his lordship emphatically warned the House, lest any 
dreamer should for one moment imagine that this or any other 
structural alteration of the Court of Chancery could for an 
instant maintain the character of such a total reform as was 
necessary. We can only add the expression of our sincerest 
wishes, that his lordship may recover sufficient strength,* — 
energy and intellectual vigour beyond his we do not ask, — but 
sufficiently bodily strength to see and take that prominent part 
which he alone is worthy to take in the glory of a reconstruction 
of the whole system worthy of himself and of the intellectual 
advancement of the age. 

B. 
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Copy of the First Report of Her Majesty's Commissioners for inquiring into the 
Process, Practice and System of Pleading in the Superior Courts of Common 
Law, &c. Presented to both Houses of Parliament by command of Her 
Majesty, 1851. 

Letter to Lord Campbell, Lord Chief Justice of England, on Reforms in the 
Common Law ; with a Letter to the Government of India on the same 
Subject, &c, &c. By Sir Erskine Perry, Chief Justice of Her Majesty's 
Supreme Court, Bombay. London: Ridgway. 1851. 

THE Commissioners 'who were entrusted last year with the 
duty of inquiring into the procedure of the Superior Courts 
of Common Law have presented to the Crown the first instalment 
of their investigations. This Report bears date the 30th of June, 
1851, being somewhat more than a twelvemonth from the time 
when the commission issued ; and considering the extent of their 
labours, and the various opinions between which they have had 
to decide, we cannot say that the interval which has elapsed has 
been too great, especially when we consider that those engaged 
in the compilation of the Report have been closely occupied during 
a great portion of the year with the business of their profession. 
This may be looked upon as the first positive step taken at the 
present juncture by those connected with the administration of 
the law, to reform their own system ; the first effort towards 
internal reconstruction; and we therefore feel that its appearance 
should receive notice in a Magazine dedicated peculiarly to legal 
subjects. The very brief period prior to (yir own quarterly pub- 
lication, during which this Report has been in our hands, obliges 
us to confine our remarks upon it to narrower limits than we 
should have otherwise wished. Its contents will, we may venture 
to say, be well worth the careful perusal of all who are interested 
in the maintenance or establishment of a sound system of legal 
procedure. Various opinions may be, and we know are, enter- 
tained upon the extent of alteration which is required. While 
some persons conceive that the existing method of raising ques- 
tions for the determination of a jury or a court should be entirely 
abolished, others incline strongly to the maintenance in its 
integrity of a system which has been in operation for so long a 
period. Our own opinion is that neither of these extreme views 
should be adopted. A judicious lopping away of idle and mis- 
chievous forms, combined with a prudent preservation of those 
parts which are founded in sound reason, appears to us to be the 
most proper course. Our present object is to direct attention to 
the leading contents of this Report, pointing out those instances 
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in which it appears either to meet or to fall short of the exigencies 
of the present time. 

Somewhat more than twenty years has now elapsed since 
commissions with a similar object were issued. Under those 
commissions many most valuable changes were introduced into 
the practice of the superior courts. Facilities were afforded for 
proceedings which were most essential to the due administration 
of justice between party and party. A code regulating the course 
of pleading, known as the " New Rules," was promulgated, — 
framed by persons of undoubted ability and great practice, with 
the intention of simplifying and rendering clear the questions 
submitted for decision in a cause. But its good effects were 
considerably marred by the mode in which those alterations 
were carried into practice. The courts have certainly not en- 
forced these rules in the spirit in which they were intended to 
operate, and the consequence has been, that the whole system 
has suffered a stigma, not altogether unmerited, the extent of 
which has, however, been a good deal exaggerated. The whol^ 
course of proceeding has been attacked from without as radically 
vicious. All possibility of advantageous remodelling has been 
denied, and a totally novel system is demanded. 

It was with the object of removing these complaints, just to 
a great degree, that the present Commissioners have undertaken 
their labours ; and with the view of obtaining the opinions and 
judgment of members of both branches of the profession to aid 
them in arriving at their conclusions, they, in the latter part of 
last year, circulated extensively certain suggestions of alterations 
proposed to be made by them. In answer to these suggestions, 
they received numerous communications, containing hints, of 
which they have no doubt availed themselves in the results which 
we find here stated. They also examined several of the officers 
connected with the different courts in Westminster Hall, of 
engaged in carrying on the business of nisi prius and at the 
judges' chambers. Information of a very valuable kind, bearing 
especially upon one branch of the inquiry, the subject of fees, 
will be found in the evidence published m the appendix to the 
Report. 

The Report commences with the first step in an action, that of 
bringing the party sued before the court where the action is to 
be carried on. This proceeding is the writ, which has been for 
some years of one uniform kind, the object of it being to compel 
the appearance of the party sued, or at least to ensure his being 
made aware of the existence of a suit against him, arnl of enabling 
him to appear to it if he chooses. At present the form of action 
is required to be inserted in the writ ; but this requirement does 
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not ajQswer the esd of informiDg the party sued of the real nature 
of the complaint against bim^ and it is therefore recommended 
that it should be no longer necessary. If a defendant has notice 
that a suit is instituted againsf him, it is sufficient. The nature 
of the plaintiff's claim is at this stage of the proceeding quite 
immaterial. The writ is issued by the party suing, and is served 
by delivering it to the party sued. At present the writ issues 
into the county of the residence, or supposed residence, of the 
defendant, and must be there served. If the defendant's place 
of abode is mistaken, or if two defendants sued together reside 
in different places, it is necessary to sue out a second writ. In 
order to facilitate this operation as much as possible, it is now 
suggested that any number of concurrent writs may be issued at 
once by a plaintiff, and that every writ may be served in any 
place within the jurisdiction of the court. 

A writ of summons continues in force for four months, at the 
end of which time the plaintiff, if be has been unable to effect 
service of it, may sue out furtl>er writs, called alias or pluries 
writs, at any time after the expiration of the first writ. If, how- 
ever, the ODJect of issuing the first writ be to prevent a bar by 
the Statute oi Limitations, it is necessary io issue the renewed 
writ within one calendar month after the expiration of the first 
writ, the date of the issning and return of which must be stated 
upoa the renewed writ To obviate difficulties arising from the 
want of uniformity of practice in this respect, it is now proposed 

**■ That the writ of simimons shall have a limit, but that it may be 
renewed ; and if renewed, shall be for all purposes renewed in the 
same manner. We suggest that the duration of the writ be six 
moBtbsy in lieu of the present period, whieb is four months, and that 
it may be renewed from six months to six months, within each period 
•f six months/' 

A cheaper and simpler mode than now exists of renewing the 
writ is proivided, by the affixing to it a stamp or seal, stating the 
day of its renewal. 

If there is ground for believing that a defendant purposely 
evades service of a writ, with a knowledge of its existence, the 
proceeding by way of distringas to compel an appearance must 
be resorted to. This process is, in fact, another mode of attempt* 
ing to give the defendant notice to appear. Upon this the Com- 
misaioners observe^ — 

^' According to the present practice, the distringas is a very ex- 
pensive, and, as it appears to U8» unnecessarv process. We propose 
that the writ [i. e. oi distringas] be abolished, and in lieu of it, that 
power be given to the court or judge to order that the plaintiff may 
proeeed at once as if personal service had been effected, or to direct 
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a notice to be scrvedy or attempted to be served, in such manner as 
may be directed, requiring the defendant to appear ; and upon this 
being done, to authorize the plaintiff to proceea. 

This machiDery appears to answer the whole purpose of the dis- 
triugaSy and at the same time to keep clear of the disadvantages 
which attend the present practice. The writ of distringas is 
also adopted for the purpose of proceeding to outlawry against 
a defendant who has quitted the country. This is a course of 
proceeding of the most absurdly precise kind, for it is always 
possible for a defendant to appear and set aside a judgment in 
outlawry obtained against him, without giving the plaintiff any 
security for payment of his debt. 

'' This," says the Report, ** is the inevitable result of the conflict 
between the rule of law, that no man shall be outlawed who is not 
within the kingdom at the time of the exigent awarded, and the rule 
of practice adopted by the courts, not to allow a distringas to issue for 
the purpose of proceeding to outlawry, unless it be established that the 
defendant is out of the kingdom at the time ; so that the proceeding 
can practicallv only be instituted in cases where the result is sure to 
be erroneous. 

Such a proceeding, it is justly remarked, is founded upon 
principles wholly false, and unworthy of the jurisprudence of a 
civilised country. As a notice to the defendant it is practically 
useless ; as a means of compelling payment of the plaintiff's 
claim it is equally inoperative. But it is most essential that 
there should be some easy and effective means of enabling cre- 
ditors to proceed against fraudulent debtors who have gone 
abroad for the purpose of avoiding a judgment against tnem. 
The mode suggested is the following. The only drawback to 
its adoption is the chance of its being made a means of 
enabling proceedings to be taken behind a party's back without 
his knowledge. 

*' In lieu of proceedings to outlawry, the total abolition of which 
we recommend, we propose that a writ of summons may issue against 
and be served upon a British subject resident abroad, and that the 
court or a judge may have power to authorize proceedings to be had 
to judgment and execution, upon being satisfied by affidavit that the 
writ was served upon the defendant, or came to his knowledge, and 
that he wilfully neglects to appear to the writ. • * * We 
believe that it will afford some check to peraons recklessly or fraudu- 
lently contracting debts here, and then setting their creditors at defi- 
ance by leaving tne country ; a practice of no unfrequent occurrence." 

An analogous mode of proceeding against a foreigner resident 
abroad by a person resident in England is also suggested, in ac- 
cordance witri the provision to this effect which exists in France.- 
Different opinions may be entertained of the propriety of thus 
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extending the jurisdiction of our courts, and we do not observe 
that much stress is laid upon it in the Report. This proposal is, 
however, quite beside the general scheme of practice suggested 
by the Commissioners, which will be unaffected equally by its 
adoption or rejection. 

The writ of summons having been thus issued and served, or 
attempted to be served, the defendant will either appear himself, 
or the plaintiff will be allowed to proceed as if the defendant 
bad appeared. This form the Commissioners propose to retain 
in its integrity in all cases, as a mere preparatory step to the 
statement of the plaintiff's cause of action They advert to 
suggestions offered to them, that an appearance by the defend- 
ant is altogether needless, but they state that in their judgment 
'' it is a convenient mode of intimating to the plaintiff the de- 
fendant's intention of resisting the action." But we cannot 
help observing, that the data furnished by this Report lead us 
very strongly to the conclusion, that, in the great majority of 
suits, the appearance of the defendant might be made the occa- 
sion of a final settlement of the action. Out of the number of 
writs of summons issued, it appears that a very small per cent- 
age indeed proceed to trial. Of those which eventually come 
before a jury, one-third are undefended causes. The majority 
of these arise upon bills of exchange or promissory notes, in 
which there is no real defence to the plaintiffs claim. But the 
defendant is, with the sole object of gaining time, enabled to place 
upon the record a plea denying his making or acceptance of the 
security. After all the machinery of declaration, plea and issue 
has thus been put in operation, and perhaps a jury summoned 
and the record entered, the parties go before a judge at cham- 
bers, who orders that the defendant shall admit what he before 
denied, and the farce is then gone through of the jury giving a 
verdict upon a matter no longer in issue between the parties. 
These proceedings, however, are not only unnecessary, but are 
very costly, and injurious by the delay which they interpose to 
the attainment of a judgment by the creditor. The evidence of 
Mr. Morris, published in the Appendix to the Report, informs 
us that in the Court of Exchequer, ''in an undefended cause 
upon a bill of exchange, upon the order to adroit, the court fees 
would be 4/. \s. 6d. at the lowest." This is in addition to I7s. 
paid for entering the record, and the bill of the attorney in 
bringing the cause to issue. The counsel's fee, ordinarily in 
such cases merely a guinea, adds a very insignificant item to 
the costs. These court fees include 25. to the chief baron's coach- 
man ! ! The defect which appears to us now to exist in regard 
to such cases is, that the necessity for the defendant admitting 
his liability is deferred until after issue is joined. 
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We believe a very simple remedy migbi be adopted by en- 
abling a plaintiff, who sues upon a negotiable instroment or 
other written document, where it is probable that there is no 
defence to the demand, and where the only question is whether 
the defendant signed or executed the document, to require a 
defendant to appear before a judge in the fii'st instance. The 
writ of summons should in that case contain a statement of the 
substance of the claim. The defendant should be required, 
within the prescribed period, to attend by himself or his at- 
torney before the judge and to admit his handwriting. If^ as 
would generally occur, he did this, power should be given to 
the judge at once to order judgment to be signed for the amount 
of the debt, but to restrain the plaintiff from issuing execution 
before a specified date, if he thinks justice requires that to be 
done. But the property of the defendant shonld be bound from 
the date of the order, just as it now is from the delivery of a 
writ of execution to the sheriff. This would effectually prevent 
any disposal of the property in the mean time, by which the 
plaintiff's claim might be nullified. In order to provide for 
possible cases of fraud or mistake in obtaining the order, a de- 
fendant should be enabled, upon swearing to a defence on the 
merits, to set aside the order and judgment; but the burthen of 
proof should be thrown upon him. If the defendant does not 
appear, the judge, upon satisfactory proof that the writ has 
come to his knowledge, should have power to make the order 
ex parte. We think that the suggestion for indorsing the par- 
ticulars of claim advanced by the Commissioners might be be** 
neficially extended in this manner. We believe that this early 
appearance before a judge might be more extensively adopted; 
but, at all events, its application in the cases before mentioned 
seems to offer a clear advantage to bon& fide creditors against 
fraudulent debtors. 

Passing on to the next step in the cause, the Commissioners 
have decided upon preserving the declaration as a distinct pro- 
ceeding; but where the claim is for a debt, or substantially for 
a liquidated demand in money, or arises upon a written security 
or a simple contract, they in effect unite the writ and declaration 
by permitting a special indorsement of the particulars of the 
claim to be made upon the writ, under which the plaintiff may, 
in case of non-appearance by the defendant, at once sign final 
judgment and issue executioo, upon which judgment no error 
can be brought. This proposition is directed to the same object 
as we have already advocated in reference to undefended causes. 

If the defendant appears and resists the claim, it is propos^ 
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that the plaintiff shall proceed to Btate bis cause of action in a 
substantial sbape. They say — 

^* What we propose is, that the necessity for the form be absolutely 
done away witb^ and that everv declaration and subsequent pleading 
which shall clearly and distinctly state all such facts as are necessary 
to sustain the action, defence or reply, as the case may be, shall be 
sufficient, and that it shall not be necessary that the facts should be 
stated in any technical or formal language or manner, or that any 
technical or formal statements should be used ; and that judgment 
shell in all cases be given according ' to the very right of the cause 
and the matter in law appearing on the pleadings,' and that no formal 
or technical defect, imperfection or omission, default in form, or lack 
of form, shall invalidate the proceeding. To give effect to which 
principle we further propose that, except in the cases more parti- 
cularly specified presently, no pleading shall be deemed insufficient 
for any aefect upon which objections can now be taken on special 
demurrer only." 

This recommendation is, we believe, calculated to meet the 
difficulty which has arisen from the existence of special de- 
murrers, by which the ingenuity of pleaders is exercised to 
detect formal errors of the most minute description, and the 
courts, upon the argument, give effect to this fatal ingenuity by 
turning the parties round upon points entirely beside the merits 
of the real question in dispute. When a court has become so 
destitute of judicial astuteness as to be unable to know that* 
" the year 1846" meant the year of the Christian era, and has 
compelled the parties to incur all the expense of pleading and 
argument afresh because of the omission of the words ^^ of our 
Lord," it is high time for the legislature to interfere and pre- 
vent the occurrence of such gross outrages upon common sense. 
This is uo hypothetical case, it will be found in the Reports, and 
serves as a single specimen of a large class of decisions— ex uno 
disce omnes. According to the method now proposed, all fictitious 
and needless statements in pleadings, express colour, and the 
whole jargon of the pleader's pi'ecedent book — is to be discon* 
tinued, and, if inserted, it may be struck out by a judge upon 
such terms as he may think fit 

" While, however, we think it necessary to get rid of all require- 
ments of a merely formal character, it must be obvious to every one 
that s<>me rules are absolutely necessary for the attainment of what 
has be^n shown to be the proper object of pleading. A power must 
exist of compelling parties to be clear and distinct in their statements, 
and there must be a remedy against ambiguity, whether intentional 
or not." 

This part of the suggestions will, we foresee, lead to great 
opposition in the present temper of the public upon such matters. 
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With every desire to see a rational simplification introduced into 
our courts of justice, and to abolish all the unmeaning farrago 
of words which serve only to perplex jurors or mystify suitors, 
we still think that the propositions of the contending parties 
ought to be set forth logically, and, if logically, they must be 
clearly and distinctly stated. If the parties are required to state 
all the facts necessary to show a cause of action or defence, such 
a provision as is here recommended is of course required. But 
it is the opinion of many persons, whose judgment and experience 
are entitled to considerable weight, that less particularity and 
detail ought to be demanded, at all events from plaintiffs in 
stating their cause of action. A system of claims, similar to 
those which have been recently introduced in equity, is suggested 
for the assertion of legal demands. Such a mode might perhaps 
offer some advantages over that proposed by the Commissioners. 
But we think that, upon the whole, it is right that a plaintiff 
should state, in some shape or other, every material fact which 
it is necessary for him to prove, in order to give the defendant 
information as to what he has to meet, and that the substantial 
details of the cause of action should be set out. If the judges 
will give effect to these recommendations by looking to the sub- 
stance rather than the form of the pleadings, we feel assured 
that no great difficulty will arise from their adoption. 
* For the purpose of providing against uncertainty, duplicity 
and argumentativeness in pleading, the Commissioners have had 
to decide between different modes of proceeding, each of which 
is directed to the prevention of the unlimited use of special de- 
murrers. That which they have selected seems sufficiently 
simple, and calculated to effect the desired object without in- 
flicting any serious expense or failure upon a party who is willing 
to deal fairly with his adversary. If a party objects to a pleading 
upon any of the above grounds, he may take out a summons 
before a judge, specifying the defect complained of. If the judge 
decides against the objection the pleading stands, and his de- 
cision is final. If he tninks it ought to be amended, he is to 
order it to be amended. If this order is not complied with, the 
party objecting is to be at liberty to demur on that single ground 
of objection, and the court is to decide the demurrer against the 
party objecting, or is to order the pleading to be amended. Upon 
this judgment no writ of error is to lie. This seems a reasonable 
mode of proceeding. The probable effect of these improvements 
is thus stated : 

^^ To hold that a pleading is bad because more or less obscure, 
seems unreasonable, unless the party pleading will not amend and 
clear up the obscurity when it is pointed out to him. The application 
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to a siDsle judge, by summons, is attended with very trifling expense, 
and wenope will, at a future time, be still less expensive. The judg- 
ment of the judge will not be final as to the result of the cause. If 
he decides against the party complaining, he only compels him to 
answer the pleading as it stands. If he decides against the party 
pleading, his decision is not final, if the party thinks fit to refuse to 
amend. In truth, we believe the actual appearance before the judge 
will seldom take place : at least in cases where the parties mean fairly." 

Among the unnecessary statements which are to be no longer 
required, is that of profert of a deed produced by the party suing 
upon it, and the necessity of setting out the deed upon oyer by 
the party charged upon it is also done away with. A power of 
inspection and of requiring a copy is substituted in such cases. 
We call particular attention to the following excellent remarks 
made by the Commissioners in reference to this subject. 

*' Whether a party be entitled to such inspection in courts of com- 
mon law is always a question of doubt : and, except In policy causes, 
these courts exercise a very uncertain jurisdiction on the subject. 
We think that wherever inspection of any document can he had by a 
hill of discovery f it should he ohtainahle in any court of common law 
where the suit is pending, and we have recommended that provision 
should be made to that effect." 

We see no reason why this should be limited to cases where 
a bill of discovery could be filed. The court in which the ac- 
tion is brought should in all cases be enabled to compel inspec- 
tion of any written document, the contents of which are material 
to be proved at the trial. A clause to the effect above suggested 
has been introduced in the bill for the amendment of the law 
of evidence, which is now before parliament, and we are in- 
clined to think it will be found to be the most practically useful 
of all the provisions of that measure. The great use of disco- 
very, as a means of eliciting truth, is most ably stated in Lord 
Langdale's judgment in Flight v. Robertson, 8 Beav. 34. 

The same general mode of traversing and stating special de- 
fences is proposed to be permitted to defendants as is allowed 
to plaintiffs in declaring or replying. The cumbrous artifice of 
a special traverse is to be discontinued,— new assignments, al- 
though still permitted, are to be confined within limits required 
by reason and good sense. Whatever number of pleas a de- 
fendant may plead to one cause of action, there is to be only 
one new assignment at that time. If a defendant, by his new 
pleading, obliges the plaintiff again to new assign, he may again 
plead a single new assignment, and so on toties guoties at each 
stage, until au issue is raised. Several counts and pleas may 
still be allowed, as at present; and, in addition, a similar liberty 
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is to be given to reply ^ rejoin, &c., several matters by leave of 
the court ; and a party is to be able to plead and demur at the 
same time and to the same pleading. These are very extensive 
changes, and will probably prevent the recurrence of much of 
the injustice which has been hitherto felt. 

The abolition of the technical forms of action is strongly re- 
commended by the Commissioners. Indeed this effect will, in 
all probability, result as of course from the previous suggestions, 
and we see no reason for retaining fine drawn distinctions which 
serve little other purpose than to perplex and embarrass plaintiffs. 

Some very important amendments with reference to the 
joinder of parties to actions are next to be observed. The 
difference at present existing in this respect between actions of 
contract and of tort is well known, but it is very difficult to 
support the distinction by any sound reason. This distinc- 
tion the Commissioners propose to sweep away, and to enact 
that *^ the joinder of too many plaintiffs be not fatal to any 
action, but that the plaintiff* or plaintiffs entitled may recover;' 
and on the other hand, ^' where too many defendants are joined 
in an action on contract, the plaintiff* shall be entitled to recover 
against such defendant or defendants as appear to be liable, and 
that the other defendants shall be acquitted." 

'^ As to the non-joiDder, we propose that the non-joinder of a per- 
son as plaintiff in an action on contract shall be amended at the trial 
by the judge as a variance, if it shall appear to him that such non- 
joinder was not for the purpose of obtainms an undue advantage, and 
that injustice would not be done by amending, and the omittea party 
consent to be joined as a co-plaintiff." 

The defendant may, however, prevent such an amendment 
being made by serving a notice to that effect at the time of 

E leading. Claims by a man and his wife for injuries to her may 
e joined with claims by the husband in his own right. 
We may pass over very briefly the subsequent steps in a cause 
up to the time when issue is joined. The time for pleading is 
extended and made uniform in all cases, rules and notices to 
plead are abrogated, a^d the necessity of counseFs signature to 
special pleadings is to be no longer required. If the defendant 
suffers judgment by default, that judgment is to be final in all 
cases where the demand is liquidated, and thus the rule to com- 

{mte is abolished in all such cases. Where the demand is un- 
iquidated, but is substantially a matter of calculation, a judge 
may substitute a computation by the master for the writ of in- 

3uiry which is now requisite. The issue is to be made up and 
elivered as at present, and notice of trial is still to be given to 
the defendant, but an uniform period is prescribed for all notices 
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of trial. Some material alterations are recoEnmended in the 
process for summoning the jury. At present, two writs issue to 
the sheriff, the venire and the distringas, under which he is sup* 
posed to summon a jury to try each of the causes. In fact the 
jury panel is summoned quite independently of these writs, the 
sole advantage of which, as stated by one of the witnesses ex- 
amined before the Commissioners, is, that the under-sheriff gets 
paid for summoning the jury. These writs are proposed to be 
abolished, and in lieu of them a copy of the jury panel is to 
be annexed to the record ; thus retaining the substance without 
the useless form of the existing proceedings. 

With respect to special juries, much dissatisfaction has been 
felt at the present practice, which, besides being very expensive, 
requires in some counties a very large number of special jury- 
men to be in attendance during a great portion of the assizes. 
This must almost inevitably result as long as a distinct special 
jury panel is returned for each cause. The object of having the 
cause tried by a different class of jurors would be as well effected 
by a single special jury panel as by many ; and as a far less 
number would thus be summoned, expense would be spared to 
parties as well as personal inconvenience to the jurors. With 
this view the Commissioners propose — 

'^ That, in all the counties except London and Middlesex, a pre- 
cept shall be issued to the sberins, directing them to summon a 
number of special jurymen — say forty-eight in large counties, where 
many special jury causes are tried, and a smaller number in the other 
counties; and that the persons so summoned shall be the jury for try- 
ing all the special jury causes at the assizes.'' 

This system, as originally proposed, was to have extended 
also to London and Middlesex, but in deference to a strong 
opinion advanced by many competent persons against such an 
extension, the limit above mentioned has been adopted. With 
this restriction we fully concur, as, considering the number of 
special jury causes usually tried at Westminster and Guildhall, it 
would be unreasonable to require the attendance of forty-eight 
merchants and bankers during a week or ten days. The method 
by which the twelve men who are actually to be in the box would 
be selected from the panel is not distinctly pointed out in the 
Report, but the plan suggested by Mr. W. H. Palmer, a most 
experienced under-sheriff, appears to us to be very feasible and 
open to little objection. He advises that no actual challenge 
should take place at the assizes, as such a course is always looked 
upon most unfavourably, but that the parties should attend at 
the sheriff's office in town, and reduce the list of forty-eight 
jurors to twenty-four, which should be returned as at present as 

k2 
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the panel to try the particular cause. This plan would in 
effect give to each party every advantage which he at present 
possesses. The only objections raised to these alterations in 
the mode of procuring a jury are that the under-sheriff's fees 
will be diminished ; but we cannot think that the loss to any 
one class, however deserving of consideration, ought to weigh 
against the benefit which the public will derive from an im- 
proved system of procedure. 

The proceedings at the trial are to form the subject of a 
separate Report. Before we proceed to the remaining matters 
reported upon, there is one suggestion to which we must advert 
as affording a very cheap and valuable means of raising dry legal 
questions or simple issues of fact between litigant parties. 

"With a view to facilitate parties who desire to raise questions 
so agreed between them to be decided without pleading, T?) we propose 
an extension of the provisions of the recent act, by whicn parties were 
enabled, after issue joined, to state facts in the form of a special case 
by consent for the opinion of the court, and to agree that judgment 
might be entered for the plaintiff or defendant by confession or nolle 
prosequi. • ♦ • We propose that disputed questions of fact 
may, by consent, be stated for the determination of a jury without 
pleadings.'' 

This paragraph, although somewhat ungrammatical, sufficiently 
points to a most important alteration. This mode of raising 
questions of law by consent has been adopted in the courts of 
equity under Sir George Turner's Act, and has been applied in 
the case of appeals to quarter sessions under Mr. Baines's Pro- 
cedure Act, and we venture to predict that this kind of special 
case will be extensively adopted in practice. The mode of 
at once raising issues of fact is similar to that employed under 
the Interpleader and Tithe Acts, and may be effected through the 
machinery prescribed by the recent statute for abolishing wagers 
and giving a simple form of feigned issue in all cases. 

The subject of Execution is next discussed in the Report. The 
principal grievances which exist in this part of the present 
system are, first, the indefinite duration of unexecuted writs of 
execution ; and, secondly, the want of authority in an attorney 
to discharge a prisoner detained under a writ of ca. sa. Writs 
of execution are operative from their date and remain in force 
until executed ; and it has become a serious inconvenience to 
sheriffs to have to carry forward all unexecuted writs, so as 
to ascertain before executing any new writ which may come 
into the office whether there may not be an old writ outstand- 
ing against the same person. It may occur that the plaintiff who 
issued the former writ has given up all notion of ever getting 
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faid, or the debt may have been discharged between the parties, 
n either case the sheriff is put into a difficulty; if he seizes any 
goods which there may be, ne must apply them to the first exe- 
cution if not satisfied, and it may often, from lapse of time, be 
next to impossible to ascertain whether it has been satisfied or 
not. The proposed remedy for these inconveniences is to 
limit the duration of such writs to a year; but in order to en- 
able an active creditor to preserve his priority, a mode is pro- 
vided of keeping a writ alive by affixing to it, while in the 
sheriff's hands, a seal indicating the date of its renewal. The 
other inconvenience applies only to writs of ca. sa., which are 
the ultimum remedium to which a plaintiff can resort to en- 
force payment of a debt. If the debtor is discharged from 
custody under such a writ he cannot be retaken, but the debt is 
gone. For this reason an attorney for a party is not invested 
with authority to discharge the opposite party out of execution 
under a ca. sa. The client himself must expressly authorize the 
discharge; whereas in execution against goods the attorney is 
fully competent to put an end to the possession under the writ. 
Hence, say the Commissioners, 

** It follows that the sheriff is never safe in setting a debtor at 
liberty on any authority except that of the creditor himself, who may 
be abroad, bat may have lefl aathority to his attorney to act for him, 
and the attorney may have arranged with the debtor beneficially for 
all parties. In such a case the dehtor must be kept in prison, unless 
the sheriff will trust to the honour of the parties concerned. We 
propose to remedy this : but as a discharge by the creditor's authority 
from custody on a writ of execution is a satisfaction of the debt, we 
think the authority should only be binding so far as the sheriff is con- 
cerned, leaving it to the parties to contest the right of the attorney to 
give the discharge." 

Connected with execution is the subject of the revival of 
judgments. At present a judgment is presumed to be satisfied 
unless execution is issued upon it within a year and a day, and, 
in order to enforce it after that period, it must be revived by a 
writ of scire facias, a proceeding in the nature of an action, and 
of a tedious and expensive kind. It is proposed by the Commis- 
sioners to extend the period during which a judgment shall re- 
main in force to six years, by analogy to the statutes of limitation, 
and, in those cases inwhicn it is necessary to revive a judgment, 
to effect it by a speedier mode of entering a suggestion upon 
the roll by leave of a judge or of the court, upon which execu- 
tion may issue. This mode of reviving and enforcing judgments 
is borrowed from the course of proceeding under the Joint Stock 
Companies' Act, where it appears to have worked successfully. 
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The last point connected with ordinary actions relates to 
motions in arrest of judgment,^ or for judgment non obstante 
veredicto. The injustice of permitting a party to pass by an 
objection in point of law by pleading over, and then, after the 
verdict of the jury has been given against him, to question the 
sufiBciency of his adversary's pleading, is fully pointed out. Not 
only are costs needlessly incurred by this means, but the pos- 
sibility of amending the defective statement is denied at this 
late stage of the proceedings. At the same time it is just that 
a party should have a right of contesting the legal su£Sciency 
as well as the truth of his adversary's statement, but he must 
do so at such a time and in such a manner as will produce no 
injurious results to the opposite party. The reasonable terms 
upon which such motions as these should be permitted, are the 
" payment by the party moving of all the costs occasioned by 
the trial of the issue, or other proceeding arising out of the 
defective pleading." This is what is proposed by the Commis- 
sioners, and in addition they recommend — 

'^ That the court shall make all such amendments as appear either 
by the judge's notes of the trial or other satisfactory proof, to be 
justified by the facts of the case. And that upon such motion, 
founded on the non-averment of some alleged material fact or facts, or 
material allegation, the party whose pleading is said or adjudged to 
be defective shall be at liberty to show that such facts were proved or 
admitted at the ti'ial, or may be allowed to suggest the truth of the 
omitted fact or facts." 

This suggestion, if made, is capable of being traversed and 
tried like any other fact, and the judgment will be entered ac- 
cording to the finding. This power of amending the pleadings 
at any stage of the cause we look upon as a very useful altera- 
tion. Its adoption is recommended in the most general terms, 
at all times and in any proceeding, whether there be anything in 
writing to amend by or not, and whether the defect or error be 
that of the party or not. Such an enactment, if passed, would, 
we trust, be sufficiently large to include the case of special 
verdicts, in which the failure to have upon the record an express 
finding of a fact known to both parties has not unfrequently 
caused the whole proceedings to be abortive and useless. Some 
simple method of preventing so glaring an injustice might be 
easily discovered. 

After some simplification of the proceedings in error, and 
taking away writs of error in cases where the objection has 
been inadvertently or otherwise passed over in an earlier stage 
of the proceedings, the Report adverts to the practice in Eject- 
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ment. The nature of this proceedings and its merits and derects, 
are clearly and succinctly stated. A new method of procedure 
is suggested^ which, while it keeps clear of the fictions which 
encumber this kind of action, has for its object the determination 
of the question of title alone. Such a recommendation is highly 
desirable, because we know of scarcely any branch of legal pro- 
cedure which has been more virulently attacked by nonprofes- 
sional objectors than the fictitious parties and statements which 
form the groundwork of this action ; and yet it would be difficult 
to point out any action in which the real rights of parties are 
in fact more easily and satisfactorily litigated. But as the world 
at large are apt, and not improperly apt, to form a judgment from 
what meets the eye, rather than to search deeper for intrinsic 
merits, it is desirable that all appearances which offend should 
be discarded, so that the real advantages of the proceeding may 
be more clearly discerned. The Commissioners recommend the 
substitution for the service of the declaration, of a simple writ, to 
be directed to all parties in possession of the property sought to 
be recovered, requiring them to appear within a fixed period and 
defend their possession, with a notice that in default of such 
appearance they will be turned out. This writ will contain the 
names of the persons claiming the property, and, upon appear- 
ance of the defendants, an issue is to be made up at once, with- 
out any pleadings, upon which the parties are to proceed to trial, 
the sole question being " whether the statement in the writ of 
the title of the claimants is true or false, and, if true, then which 
of the claimants is entitled." If no appearance be entered, or if 
the defence be limited to part only of the property, the party 
whose title is asserted in the writ will be enabled at once to 
sign judgment for and recover possession of the whole or part 
of the property. It is plain that this substituted proceeding 
may without difficulty be moulded so as to meet the cases of a 
landlord defending, or of one joint-tenant or tenant in common 
suing another for a share of the joint or common property. 
In the latter instance there would be an additional question to 
be tried, viz. whether an actual ouster had taken place by the 
party in possession. 

The Report concludes with some very important suggestions 
upon the subject of fees now paid by suitors to the officers of 
the court who assist ministerially in the administration of jus- 
tice, and to the clerks of the judges who perform similar services 
at their chambers. This subject was strongly pressed upon 
the Commissioners as a grievance requiring the earliest possi- 
ble remedy. These fees have been a cause of complaint m all 
quarters, and not without justice, whether we consider the 
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large amount paid^ or the impropriety of making the adminis- 
tration of justice the subject of payment by the individual 
suitor. Much very valuable evidence on this head will be 
found collected in the Appendix. By a report to the House of 
Commons in 1847^ it appears, that, in that year, the receipts of 
twelve of the judges' clerks amounted to no less a sum than 
22,558/. Qs, 4d,y and that the clerk to the vacation judge has 
received as much as 2000/. in six weeks ! The items of fees 
received by the associates in London, and on some of the cir- 
cuits, are also stated in the Appendix. To this evidence we 
refer our readers for more information on this subject ; in many 
instances the amount paid is utterly disproportionate to the 
service performed. All persons, including these officers them- 
selves, unite in a common opinion that any payment by fees is 
objectionable, and that a salary would be far preferable. Such 
a mode of remuneration by salary has been already applied to 
many of the offices in the superior courts, and has, we believe, 
given universal satisfaction. It is now proposed to extend this 
principle to all such offices. But a further question is also 
raised. When the former alteration took place the fees were 
not abolished, but any surplus beyond the salaries is paid over to 
the Treasury. It is recommended, and the recommendation is 
one which we earnestly hope will be adopted, that the general 
funds of the country should bear all the expense of the esta- 
blishments of the courts. Besides the direct benefit to the' 
particular suitor, every member of the community derives an 
indirect benefit from the existence of courts of justice. He gets 
his debts paid without going to law, by the knowledge on the 
part of his debtor that the court is there by which payment 
would be enforced if necessary. All are, therefore, interested, 
and the support of the whole staff, officers as well as judges, 
would be properly charged upon the consolidated fund. 

Other recommendations are made by the Commissioners, 
with which we entirely agree. The office of marshal and asso- 
ciate in town is to be held during good behaviour, instead of 
the officer being removable by each chief judge on his elevation 
to the bench. In like manner, a permanent staff of clerks are 
to transact the business ordinarily performed at chambers, 
which requires considerable experience and knowledge. In 
effect, the same clerks are at present generally continued by 
scuceeding judges. The proposal is to make them irremovable 
except for good cause, and so to have a greater chance of secur- 
ing an efficient body of persons acquainted with the routine of 
chamber practice. The office of judge's marshal on circuit has 
also been considered. While we fully agree that it is desirable 
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to retain such an assistant to the judge, we dbubt whether, 
considering his duties and the ordinary mode in which the office 
is filled^ any salary need be assigned to him. It seems to us 
that it will always be a sufficient inducement to young men 
about to enter upon the profession, to have the benefit of the 
society of judges, and the advantage of learning the practice of 
courts of assize, and of being introduced to professional life 
under such favourable auspices. As the marshal, during the 
circuit, travels and lodges with the judges, he is put to no ex- 
pense, and his duties are hardly so onerous as to call for any 
greater remuneration. 

We have deferred up to this point the consideration of a 
question upon which there appears to be a difference of opinion 
among the members of the profession, — we mean the propriety of 
retaining pleadings or written statements by the parties of their 
respective causes of action or defence. Into this question the 
pamphlet by the Chief Justice of Bombay, now lying before us, 
chieBy enters, and as it expresses an opinion at variance with 
that entertained by the framers of the Report, we propose to 
contrast the arguments of each in this particular. Sir Erskine 
Perry, founding himself upon the practice in the courts in India, 
broadly advocates the total abolition of special pleading in all 
cases, and in lieu thereof would substitute a system embodying 
the following principles: — " 1. Summons with notice; 2. Early 
appearance of the parties before the judge; 3. Power of mutual 
discovery; 4. Oral pleadings recorded by the officer of the 
court ; 6. Judgment moulded by the court to meet the facts of 
the case." To four out of these five elements of his system we 
give our full assent. They are in effect what we have already 
pointed out as completing the alterations proposed by the Com- 
missioners. From the remaining proposition, which we take to 
be the essence of the whole, that of oral pleading, we entirely 
disagree. The necessity for some preparatory statement by the 
parties, either oral or written, either by way of mere notice or 
a more complete disclosure of details, is admitted upon all 
hands. It is upon this necessity that the author of the Letter 
rests his conclusions. He assumes 

^' That the ends of justice, as well as the tendency of public opinion 
at the present day, imperatively reauire that there shall be nothing 
like concealment, keeping back of tne truth, or attempts at surprise 
amongst litigant parties, and that the object to be aimed at by the 
judges in framine their rules of procedure is to enable suitors to bring 
the facts, all the facts of their case, in the speediest and fullest manner 
before the court." — Letter, p. 14. 

This position will not be controverted. It can only be in 
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matters of trivial moment that some previous disclosure between 
the parties of the matter iu dispute can be dispensed with. 
There will always be complicated and simple cases arising in our 
superior tribunals, and any system whicn is devised must be 
adapted to the complicated as well as to the simple class. It is 
a fallacy therefore, m deciding upon one uniform course of pro- 
cedure, to extend to every kmd of case a method which may 
properly be applied to those questions, and to those alone, which 
are of small moment. Let the latter class be defined, as at pre- 
sent, by a known limit, and entrusted to the more summary 
decision of a local court. In the superior tribunals there must 
always be clear statements advanced on each side of the question 
in dispute. 

Should then these statements be verbal or ought they to be 
reduced to writing? Sir E. Perry admits that in the higher 
class of actions '' the advantages afforded by carefully written 
statements should be available to the parties ; ' and it is abun- 
dantly clear, from a reference to the Year Books, that a system 
of oral pleading is ill adapted to a speedy or accurate determina- 
tion of a dispute. Such a contest inevitably leads to quibbles, 
verbal criticism, and minute objections. It resembles a dis- 
putation in the schools, more than the conflict of logical propo- 
sitions. In truth, as lawsuits increased and more complicated 
transactions became the subjects of litigation, it was soon found 
impossible to retain the old mode of pleading ore tenus. Written 
statements on each side were of necessity substituted. The 
error committed was, not in substituting written statements, 
but in introducing into them all the tecbnicalities and forms 
which were required to confine within proper bounds the verbal 
allegations of the parties. 

It is possibly true that a system of special pleading is inap- 
plicable to India. So says SirE. Perry, and upon that question 
we should defer much to the opinion of the Chief Justice of 
Bombay, although we collect from his pamphlet that different 
views are entertained by Sir Lawrence Peel, who fills a similar 
office at Calcutta. But, be that as it may, we consider that it 
would not be advisable to abolish special pleading in England, 
but to render it subservient to its proper uses — the development 
of the precise point in controversy, and the presentation of it in 
a shape fit for decision. '* The substantial rules of pleading,** 
according to Lord Mansfield, whose authority is cited in both 
the publications before us, ^' are founded in strong sense and in 
the soundest and clearest logic, and so appear when well under- 
stood and explained; though, by being misunderstood and mis- 
applied, they are often made use of as instruments of chicane." 
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Let all misapplication of these rules be preventedy let all possi- 
bility of using them as instruments of chicane be remoyea, and 
their value will not fail to be recognized, and the advantage of 
the system generally acknowledged. We see no reason why 
any existing defects may not be obviated by amendments of the 
kind suggested in the Report. At all events the necessity for 
abolishing special pleading is not made out. 

The only remaining question is, whether the pleadings in a 
cause should be prepared by the parties themselves, or settled 
by an officer of tne court from the verbal statements made by 
them to him. To tlie latter branch of the alternative we collect 
that Sir E. Perry inclines. Like other advocates of this pro- 
ceeding, he refers to the practice in the Roman law of the parties 
appearing before the prsetor, who, after hearing their allegations 
ore tenuSf drew up the formulay according to which the disputed 
issae was to be tried. But we think it plain that such a course 
of proceeding, however well adapted for the decision of rights 
in the time of the Emperors, would be found utterly defective 
in the present state of society. We agree with the Commis- 
sioners, that the settlement of pleadings by an officer of the 
court would be highly inconvenient. Their reasons for this 
conclusion. are well founded. 

" We do not think it at all likely that such an officer would per- 
form his duty better or more satisfactorily than the present private 
pleaders, who, being directly retained by their clients, are naturally 
actuated by more zeal and auxiety for their interest than a mere public 
officer would be. To ascertain and state the disputed point, whether 
of law or fact, is the aim and object desired, and surely this can as 
well be done by one party statuig his case and the other answering 
it, as by a third person taking the statement and answer, and dealing 
with them as an assessor or moderator.'' 

In addition to these considerations, it is deserving of attention, 
that by such a plan the expense would be greatly increased. 
Not only would a greater staff of officers be required, but the 
parties would generally consult a pleader before laying their 
case before the officer, and would not unfrequently attend with 
counsel before him on disputed questions of form. The pay- 
ment of pleaders is at present extremly moderate, and we are 
convinced that in no view would it be expedient to cast the 
duties now performed by them on a salaried officer of the court. 

We have now, we fear too cursorily, given an outline of the 
contents of this Report. If time had permitted a more complete 
dissection of its contents we should have been better satisfied. 
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but we trust that our preceding remarks will suffice to direct the 
attention of our readers to the blue-book itself, which is worthy 
of a careful perusal. That its suggestions will give rise to very di- 
vided opinions we cannot doubt. It was obviously impossible that 
all classes of objectors should be satisfied. Although we think 
that some of the recommendations fall short of what is required, 
yet upon the whole what is proposed is a step in the right di- 
rection, and we are not disposed to quarrel with a good move 
merely because it does not go far enough. Much of the benefit 
which will result from any such code of pleading and practice 
will depend upon the way in which it is carried out by the 
courts and judges. What we desire is the combination, so far 
as is possible, of theoretical completeness and practical effi- 
ciency. But the latter is the more important element, and the 
former must give place to it if necessary. Happily there are 
at the present time lawyers of enlarged minds, and averse to 
technicalities, who occupy the bench of the superior courts, and 
we have every reason to hope that we may welcome a new era 
in our judicial system; that the substantial merits of every 
question will be discussed disembarrassed of any of those forms 
and technicalities which have hitherto brought such obloquy 
upon the practice of our courts of justice. If the recommen- 
dations of the Commissioners are adopted by the legislature, 
the result will be, that suitors will have recourse to the superior 
courts instead of carrying their plaints to inferior tribunals, which, 
however competent be the judges, or efficient the system there 
pursued, cannot enter into competition (except in trivial cases) 
with courts presided over by the ablest lawyers which the country 
can produce. It is idle to suppose that the public will be con- 
tent with any but the best law, if it can be procured without 
ruinous expense. Considerable expense must, and always will 
be incurred in the prosecution of any contested right. It is a 
mistake to apply the favourite principle of the day, the procure- 
ment of everything at the cheapest possible rate, to the adminis- 
tration of justice. A reasonable dimmution of cost is what suitors 
are clearly entitled to, but they will sooner or later discover that, 
beyond this point, any cutting down of expense will be productive 
of positive loss. 

H. 
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Art. IX. -The NEW COUNTY COURT RULES. 



EVERYTHING tends to enhance the importance of the 
County Courts. Public opinion^ the press. Lord Brougham, 
and parliament, and all the other great organs of change in this 
country, seem to combine their efforts to make these courts the 

feneral arbiters in litigation, and to invest them with every 
ind of legal and equitable jurisdiction. 

The bills now and lately before parliament are not the only 
proofs of this. We have a preliminary sample of the same in- 
tention in these New Rules, which, with exceedingly scanty 
notice to the countiy, have just come into operation. They are 
the result of the labours of five of the County Court judges — 
Serjeant Dowling, Messrs. Brandt, Espinasse, Gale and Fumer, 
— in accordance with 12 k 13 Vict. c. 101, s. 12; and having 
been approved by three of the judges at Westminster, have 
become law, and supersede all the rules hitherto in use under 
9 & 10 Vict. c. 96, s. 78. 

They are certainly an improvement on the old rules; never- 
theless they exhibit in some instances a desire to increase 
rather than lessen the already redundant power of the judge, 
and also some errors, which a little more care in revision would 
have avoided. 

We purpose commenting on all the more important rules. 

Rule 2 requires the judges to appoint, after January 1st, 
1852 (why not sooner?) the court days and hours for three 
consecutive months, and thenceforth of each following month 
three months beforehand. There is no kind of practical ne- 
cessity for this, to announce them for each month fourteen days 
beforehand would answer every purpose. 

Rule 5 secures costs when infants sue by means of " next 
friends,'* for which they are made responsible. This is a good 
rule. 

Rules 6 — 17 define, and more stringently determine, the 
clerk's duties ; and are on the whole useful. 

Rule 10. This rule appears to be oddly framed ; the meaning 
is doubtless to apply the excbption to the assistant clerk, or 
clerks, provided by him, but it also seems to extend to the chief 
clerk. 

Rules 18 — 24 particularize and enlarge the duties and re- 
sponsibilities of high bailiffs. High bailiffs are occasionally 
a little above their work ; and it is a salutary regulation that 
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tbey shall in all cases of absence account for it, and enter the 
cause in the minute book at the succeeding court. He is also 
to send to the clerk a statement of all the summonses served 
eight days before the day of trial, and he is required to account 
minutely and frequently for all monies that he has received, and 
of what has been done under every process issued to him. 
They tend to increase his accountability rather than his work. 

Rule 25. Every kind of suit is now to be called a plaint ; 
and to such an extent is laxity to be carried, that ** if the plain- 
tiff is unacquainted with the defendant's christian name/' it 
may be omitted, and he may be sued *^ by bis surname, or by it 
and the initial of his christian name." 

How this initial is to be arrived at in case the name itself is 
unknown, will, we fear, puzzle the country clerks sorely. Per- 
haps the judges will illumine them, fiut the suing of '^ Smith*' 
or ** Brown," is not greatly mended in precision by prefixing per- 
adventure the letter J ! If no Brown or Smith appears, the 
same proceedings under section 79 and 80 may be taken as if 
the true name, &c. had been stated, and all subsequent proceed- 
ings (commitment included) thereon may be taken in conformity 
with such description. 

Rule 26 goes in the same direction. Claims by husbands in 
their own right may be joined with claims in respect of which 
the wife must be joined as a party, i. e. distinct parties and 
causes of action in the same suit ! 

Rule 27. A good one, requiring as many copies of particulars 
to be delivered as there are several defendants. 

Rule 28 also provides for full particulars of the breaches of 
covenant, on which suits are brought to recover penalties under 
the 8 & 9 Will. III. c. 11. 

Rule 38 requires that the judge shall, before leave is granted 
to issue a summons out of the district, be ^' satisfied by state- 
ment on oath, that the party applying has a cause of action." 
This is a change from the 60th section of the act. At the same 
time, it will be convenient that he should ascertain whether it 
arose within his district, or whether the defendant resided there 
within the preceding six months, as this requirement is not 
superseded by the new rule. The judge ought not any longer 
to delegate this duty to the clerk. 

Rule 43 further defines the service of summons, and the 
succeeding ones prescribe how it shall be served in several 
special cases. 

Rule 53 enlarges the already extraordinary powers of the 
judge, and permits him to proceed even though he be not satis- 
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fied that the summons has come to the knowledge of the 
defendant ten days before the hearing, and in his absence. 

Rule 62. This rule requires the defendant| when he pays 
money into court^ hefore the return day of the summons, to pay 
the fee for notice of payment to the plaintiff. At the end of the 
table of fees, the " notice of payment into court" is without 
any qualification stated to be a fee '^ payable by the plaintiff." 
This fee is however made payable by defendant hefore the return 
of the summons. 

Rule 117 authorizes the deduction of this fee from the plaintiff, 
on all payments after order. 

Rule 65 is an exceedingly good one, and disallows expenses 
of proving a document wherever the parties proving it have not 
availed themselves of the powers the rule gives of serving notice 
on the other party to inspect and admit it. The judge may 
adjourn the trial, moreover, to give time to do so. This will 
much facilitate the proof of such documents. 

Rule 66, with equal propriety, provides facilities to plaintiffs 
to abandon suits, without further costs, after notice to defend- 
ants. 

Rule 67. Where notice of set-off or of other defences has 
not been given, the omnipotent judge may adjourn the case, 
should the plaintiff refuse to allow the defendant to go into such 
defence then and there ! 

The following is a new rule : 

Rule 74. ^' Where the defence is a tender, such defence shall not 
be available unless, before or at the hearing of the cause, the defendant 
pays into court (which may be without costs) the amount alleged to 
nave been tendered." 

The distinction between tenders and payment into court 
differs now only as regards the costs. 

The following is another tolerably plenary power in the hands 
of Messieurs les Juges ! 

Rule 86. " Where anything required by the practice of the court 
to be done by either party, hefore or during the hearing^ has not 
been done, the judse may, in his discretion, and on such terms as he 
shall think fit, acQourn the hearing, to enable the party to comply 
with the practice." 

Rule 89 enacts, that 

'^ No attorney shall be allowed to appear for any person in a 
county court, until he has signed a roll or book, to be kept by the 
clerk for that purpose, but no fee shall be payable for that purpose." 

This is rendered quite useless by the precious amendment in 
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the new bill about to pass^ that counsel, attorney, or any one 
else, may appear for any party to any suit. 

The powers of amendment, their extent and importance, may 
be judged of by the following specimens : 

Rule 94. " Where a person other than the defendant appears at 
the hearing, and admits that he is the person whom the plaintiflT 
intended to charge, his name may be substituted for that of the 
defendant, if the plaintiff consents, and thereupon the cause shall 
proceed as if such person had been originally named in the summons, 
and, if necessary, the hearing may be adjourned on such terms as 
the judge shall think fit, and the costs of the person originally named 
as defendant shall be in the discretion of the judge." 

Rule 104. '^ Where at the hearing a variance appears between the 
evidence and the matters stated in any of the proceeding in the 
county court, such proceedings may, at the discretion of the judge, 
and on such terms as he snail think fit, be amended, and such 
amendment, as well as amendments as to parties, when ordered, 
shall be made in open court, and during the sitting of the court." 

If the judge finds there are too many defendants or plaintiffs, 
or too few of the latter, the judge by a stroke of his pen can 
increase or lessen them accordingly, and proceed as usual, to use 
the words of Rule 101, "as if the proper persons had been ori- 
ginally made parties." 

Not only is the judge to have all kinds of power to do all 
manner of things, but he is required and compelled, as we read 
Rule 107, to interfere and "order" even in minor matters hitherto 
left to the discretion of the clerk ; ex, gr, — 

Rule 107. " The iudge shall in each case direct what number ot 
witnesses are to be allowed on taxation of costs, and their allowance 
for attendance shall be according to the scale in the schedule, unless 
otherwise ordered, but shall in no case exceed the allowances therein 
mentioned." 

Rule 111. This rule provides that the costs of" unproductive*^ 
warrants against the goods shall not be allowed against the 
defendant, unless, &c. 

Rule 113 says that the costs of executed warrants shall be 
allowed, unless, &c. 

Now a warrant may be executed, though perhaps unproduc- 
tive, by reason of claims for rent, &c., after bailiff has been in 
possession three or four days. 

Rule 124. This rule, as to concurrent executions issuing into 
different districts, may work great hardship on a defendant. It 
is possible that a debt and costs may be levied in two or three 
places by different high bailiffs. If so, how is the defendant to 
obtain redress for the damages he may sustain ? 
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The costs of witnesses, whether they have been summoned or 
not, or examined or not, are to be allowed, if the judge thinks 
proper. We quite agree with the learned County Court judge, 
whose appreciation of his jurisdiction was so accurate, that when 
he received a prohibition signed by Mr. Justice Patteson, he 
exclaimed, '* Ob, I don't mind that; Mr. Justice Patteson does 
not half know what my powers are!" We firmly believe he 
does not, and we also believe that the three judges, who signed 
these New Rules, are much in the same state of blissful igno- 
rance. 

Here is a difficult requirement to observe. 

Rule 129. " Concurrent or successive summonses for commitment 
may be issued in the same district or in different districts by the several 
courts thereof, provided that in no case shall a summons for commit- 
ment be issued, except by the court of the district wherein the party 
summoned then dwells or carries on business ; and the costs of more 
than one summons shall not be allowed against the other party, unless 
by order of the judge." 

How is the clerk to the court, who issues the summons at his 
office, to ascertain whether the defendant lives in the district or 
not, and what is meant by concurrent summonses which are 
only to go to one district ? The useful thing would be to allow 
them to issue together for several districts, so as to catch a de- 
fendant who was shifting his residence to evade it ; and it is 
difficult to see the possibility of any hardship in it, the costs 
being allowed only for one summons. 

Rale 130. '^ When a defendant does not dwell or carry on business 
in the district of the court, to which he has been summoned to appear 
to a plaint, he shall not be liable to be committed at the hearing of 
such summons, whether he appears to such summons or not." 

This rule simply makes doubtful what the act made plain. 
It fails to specify when the defendant must so reside, &c., to 
make the summons available. 

Rfile 139. This rule is intended to facilitate payment to plain- 
tiffs of the produce of their summonses issued into foreign districts; 
but in very many courts the clerk may not have '^ any money in 
hand" whereout to pay the amount certified, and he can scarcely 
be expected to advance the money out of his own pocket, so 
that this rule may in numerous instances delay the plaintiff 
rather than otherwise. 

Much extra trouble is imposed on the clerk of the court with 
regard to the accounts which he will be compelled to keep. The 
mode pointed out for keeping the cash book and ledger, and the 
forms of entries given by way of example, are likely to create 
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great confuBion, and render it extremely difficulty eBpecially in 
courts of large business, to adjust the balances. 

It may appear over punctilious to criticise the forms in the 
appendix ; but they are drawn up with such extreme careless- 
ness, that we cannot help giving one or two examples. In the 
form of commitment after judgment, the court is made to say 
that it has been proved to the judge's ** satisfaction" that the 
defendant has not answered to his *' satisfaction" among the 
other grounds of commitment. 

In the summons to appear after judgment, the defendant is 
told that, if he does not appear at the hearing, he may be com- 
mitted to gaol. Now the plain inference is, that if he does 
appear he will not be committed ; and it seems a very awkward 
thing, if not a very unfair one, after such notice to imprison him 
on other grounds. 

There is urgent need for the revision of these Rules, which, 
with a little more pains, may be made very useful, and a grea^ 
instead of a partial improvement on the old ones. 
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EQUITY. 

Vendor and Purchaser — Interest — Conditions of Sale. 

De Visme v. De Visme, 1 M*N. & G. 336. 

The case of De Visme v. De Visme relates to the right of a 
vendor to claim interest upon purchase-money » and is important 
as overruling the judgment of Sir John Leacb^ V. C, in Esdaile 
▼. Stepbeoison (1 Sim. & Stu. 122). 

Where a time is specified for the completion of a contract, 
but the contract is not completed within the specified time, there 
equity, considering that as done which is agreed to be done, 
treats the estate as the property of the purchaser, and the pur- 
chase-money as the property of the vendor from the time fixed 
for the completion of the contract. Each becomes a trustee for 
the other. The vendor is entitled to interest on the purchase* 
money, the purchaser to the mesne rents and profits of the 
estate. 

But as the rate of interest allowed by the court may exceed 
the value of the rents and profits, the court will in such a case 
consider to whom the delay was attributable, and if it be clearly 
made out to have been occasioned by the vendor, then, as no 
man may take advantage of his own wrong, the court gives the 
vendor no interest, but leaves him in possession of the interim 
rents. 

Such is the general rule where there is merely a time fixed for 
the performance of the contract, and nothing specific is said as 
to the time from which interest is to run. It was followed by Sir 
John Leach, V. C, in Paton v. Rogers (6 Madd. 256), and in 
Monk V. Huskisson (4 Russ. 121) ; and by Lord Lyndhurst, C, 
in Jones v. Mudd (4 Russ. 118), and is expressly recognized 
even in Esdaile v. Stephenson. 

The decision in Monk v. Huskisson carried the rule still fur- 
ther. The contract in that case contained an express stipulation 
as to interest, that if, by reason of any unforeseen or unavoidable 
obstacles^ the conveyances and assurances could not be prepared 
or perfected for execution on the day fixed for the completion of 
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the purchase, tlie purchaser should from that day pay interest at 
the rate of 5/. per cent, on his purchase-money, and be entitled to 
the rents and profits of the estate. It was therefore contended, 
for the vendor, that the contingency of the conveyance not 
being perfected by the day fixed for that purpose, was contem- 
plated at the time of the contract, and the express stipulation 
for payment of interest excluded the application of the general 
rule. But even in that case. Sir John Leach, M. R., held, that 
notwithstanding the stipulation, the vendor was not entitled to 
interest before the time when a good title was shown ; the 
effect of the stipulation being, not to give interest when interest 
would not otherwise have been payable, but to fix the rate of 
interest at 6/. instead of 4/. per cent. 

The same judge who, as Master of the Rolls, extended the 
rule to Monk v. Huskisson, had, however, as Vice-chancellor, 
excluded it in Esdaile v. Stephenson, where the stipulation for 
payment of interest was, if not totidem verbis, at least as favour- 
able for the purchaser as in Monk v. Huskisson. '' The interest," 
his Honor said, ** does not depend upon any rule of the court, 
but upon the express stipulation of the parties ; and the terms of 
the stipulation apply to every delay, however occasioned. It is 
highly probable, but I cannot in reasoning assume it as a ne- 
cessary consequence, that the interest must under all circum- 
stances exceed the mesne profits, so as to infer from thence, that 
the true intention of the parties must have been, that the pur- 
chaser should pay interest at 5Z. per cent, only when the delay 
in completing the contract was occasioned by himself. The 
purchaser must, under the. circumstances of this case, pay 
interest according to the terms of the conditions of sale." 

With this decision pronounced in 1822, that of the same 
judge, in Monk v. Huskisson in 1827, was directly at issue. So 
far, however, from being reversed by the latter, Esdaile v. Ste- 
phenson has been considered and followed as law. Thus, in 
Greenwood v. Churchill (8 Bea. 413), where the vendor had 
delayed the delivery of an abstract for more than two years, 
Lord Langdale, M. R., ordered the purchaser, whom he admitted 
to be not only innocent but to have acted in a laudable and 
generous manner, to pay interest at bL per cent., on the ground 
that he had precluded himself from seeking a variation of bis 
contract. 

Such was the state of the law previously to De Visme v. De 
Visme. There, by the conditions of sale, a time was fixed for 
the delivery of the abstract, and a time for the payment of the 
purchase-money ; and it was provided, that if the money were 
not paid at such last mentioned time, then^/remt whatever cause 
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the delay might have arisen^ the purchaser should pay interest at 
5/. per cent, from that day. A perfect abstract was not delivered 
for upwards of a year and a half from the time fixed by the con- 
ditions of sale. The purchaser, however, set apart his purchase- 
money, and gave notice to the vendor. A petition by the per- 
sonal representatives of the purchaser, claiming compensation 
for the loss sustained by the purchaser, being the difference be- 
tween the amount of interest at 5/. per cent, and the interest at 
22. 10^. per cent, made by the purchaser on his purchase-money, 
was dismissed by Wigram, V. C, his Honor stating, that he 
considered himself bound by the cases which decided, that in a 
condition of that nature, where interest is to be paid by the 
purchaser in case of delay from any cause whatever, the acts of 
vendors are among the causes of the delay referred to. From 
the order of the Vice-Chancellor the petitioners appealed to 
Lord Cottenham, C, who held, reversing his Honor's order, that 
the purchaser was only liable to pay interest from the time a 
good title was shown. Lord Cottenham said, it was not neces- 
sary for him to determine whether the words " any cause what- 
ever" included that which had happened, viz., the neglect of the 
vendor to perform his part of the contract ; even if it did, the 
court would compensate the purchaser for the loss occasioned 
by the vendor's nonperformance of the contract. Where a 
vendor sells property under a description more favourable than 
properly belongs to it, the court in certain cases performs the 
contract, but performs it sub modo, not leaving to the vendor 
the benefit of his error, — not compelling the purchaser to pay in 
full, but only so much as appears to be the value of the property 
which can be conveyed to him, deducting the value of so mucn 
as he contracted for and could not obtain. This rule, continued 
his lordship, — this broad principle of compensation, which was 
universally adopted where principal was concerned, should in 
justice be applied to the case of interest. Assuming that upon 
the true construction of this contract the vendor was entitled to 
the interest from the time fixed for payment of the purchase- 
money, if he had made default in performing his part of the 
contract, he may not get the benefit of his own wrong, but must 
make compensation. No property produced 6/. per cent. ; to 
pay it therefore in exchange for the rents would be a loss to the 
purchaser, for which, if it arose from the vendor's default, the 
court would give him compensation, and not specifically perform 
a contract with all the disadvantages that the vendor might im- 
pose upon an innocent purchaser. To hold the contrary would be 
to do the greatest possible injustice. 

Although Lord Cottenham did not expressly determine the 
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ground upon which he held the purchaser entitled to forbear 
payment of the interest, his construction of the words ^^ from any 
cause whatever*' is sufficiently clear : — '^ When the words used 
are ' from any cause whatever,' they must mean some cause not 
provided for by the contract, the parties not considering the pro- 
bability of either one or the other breaking the contract." This 
loophole has already given occasion to attempts to evade the 
decision in De Visme v. De Visme, by inserting in conditions of 
sale some stronger form of expression, which may be held to 
extend to the contingency of default on the part of a vendor. It 
is difficult, however, in the face of the judgfrnent before us, to 
understand how the hope of evading its ejects can be enter- 
tained. To any one who examines that judgment, it must be 
clear that no terms short of a distinct contract that the purchaser 
shall pay interest from a day certain, although prevented from 
performing his part of the contract by the acts or defaults of the 
vendor, would have been construed by Lord Cottenham to extend 
to such contingencies ; and even if a purchaser could be found 
so regardless of his own interest as to bind himself by such an 
agreement, it would not avail the vendor, who, upon the broad 
principle adopted in De Visme v. De Visme, could not enforce 
specific performance without making compensation. 

The first practical inference from tne case before us is a caution 
to vendors not to presume upon any stipulation, however strongly 
worded, relative to the payment of mterest upon purchase^money. 
The second is a caution to purchasers, in cases of such default 
by a vendor as occurred in De Visme v. De Visme, to abstain 
from setting apart their purchase-money until such time as the 
vendor has put himself nght. As an inference from the doctrine 
that a purchaser is not liable to pay interest until a good title is 
shown. Lord Cottenham held further, that the purchaser in this 
case, having set apart his money at an earlier date, had done so 
in his own wrong ; and that notwithstanding he had given the 
vendor notice, he must bear the loss occasioned by his money 
having lain idle. 

De Visme v. De Visme was followed by Lord Langdale, M.R., 
in Skelton v. Robinson (12 Beav. 863), and is cited in Monro 
V. Taylor (8 Hare, 70). Rowley v. Adams (12 Beav. 476) will 
be found on examination not to affect the principle adopted by 
Lord Cottenham, the delay in that case having been held not to 
be attributable to the vendor. 
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Pleading! — ^Discovery op a Dependant's Case^ and how he 

intends to support it. 

The Attoniej-G«nera] v. The Corporation of London, 2 M*N. & Gor. 247. 

Lord Redesdale, speaking of the purposes for which discovery 
is given, says that a plaintiff may require a discovery of the case 
on which the defendant relies, and of the manner in which he 
intends to support it.^ The words in italics are disputed by Sir 
James Wigram in his Treatise on Discovery.* " The first of 
these propositions/' his Honor observes in reference to the pas- 
sage in Lord Redesdale, '^ that a plaintiff is entitled to a disco- 
very of the case on which the defendant relies, that is, that the 
Plaintiff is entitled to know what the case is, admits of no doubt* 
'he common rules of pleading make it necessary that the de- 
fendant should so state his case, that the plaintiff may know 
with certainty what case he has to meet; and in the strict ob- 
servance of those rules a plaintiff is secure against surprise. It 
is at the peril of the defendant, if his pleadings are defective in 
this respect; but this is quite independent of the law of disco- 
very. The second part of the above quotation from Lord Re- 
desdale, viz., that the plaintiff has a right to know in what 
manner the defendant intends to support his case, must, it is 
conceived, be an inaccuracy. It is decidedly opposed to all the 
authorities." 

The point in dispute between these high authorities was de- 
termined by Lord Cottenham in the Attorney-General v. The 
Corporation of London. The information in that case insisted 
on the right of the crown by royal prerogative to the ground 
and soil of the River Thames, and alleged that the corporation 
of London had for a long period, either by prescription or under 
some grant from the crown, held the ofiice of bailiff or conser- 
vator of the river, but that they did not by virtue of such office 
acquire any estate or interest in the ground and soil of the bed 
or shore of the river. It then alleged that the corporation 
claimed to be seised of the freehold of such ground and soil, 
and had assumed to exercise acts of ownership, which were 
beyond their power as bailiff and conservator, and charged in 
the usual form of replication charges that no grant had been 
made, by charter or letters-patent by her majesty's predecessors, 
of the soil and bed of the river to the corporation ; that in no 
charter had any immemorial right of the corporation to the 
ownership of the soil, bed and shore of the river, as arising from 
a previous grant, been recognized or confirmed; and that no 

' Mitf. PI. 7. • P. 285, pi. 372. 
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sufficient acts of ownership, deeds, matters or things, could be 
shown as evidence of the immemorial usage pretended by the 
corporation as the foundation of their rights. The defendants 
by their answer denied the title of the crown, and alleged a title 
in themselves ; and after admitting that they were conservators, 
and had exercised the acts of ownership alleged in the bill, 
insisted that they were not bound to answer the charges. Ex- 
ceptions taken by the Attorney-General to the answer of the 
defendants were allowed by the Master, whose decision was 
confirmed by Lord Langdale, M. R. (12 Beav. 8). The defend- 
ants appealed to the Lord Chancellor, and contended that, al- 
though the informant was entitled to the discovery necessary to 
make out his own title, he had no right by a fishing bill, alleging 
that the defendants' deeds will not make out his right, to have 
a discovery of the defendants' title, and thus enable persons to 
pick holes in it. 

Lord Cottenbam, in a judgment comprising several other im- 
portant points, and of which we give merely the substance, said 
nothing could be more clear from authority and universal prac- 
tice, than that a plaintiff is entitled to discovery, not only of 
that which constitutes his own original title, but for the pur- 
pose of repelling what he anticipates will be the defence. If, he 
said, the plaintiff can anticipate what the defence will be, he 
alleges, by means of a charge in the nature of a replication, 
facts which if true would show that the defence is not available 
against him. If be cannot, he asks the defendant what his de- 
fence is, and in what manner he means to support it. His 
right to ask what the defence is, admits of no doubt. He has 
also a right to ask in what manner the defendant means to 
support his defence; not, indeed, in the sense in which Sir 
James Wigram understands those words, namely, that the 
plaintiff has a right to see the documents, or to know the evi- 
dence by which the defence is to be proved, which the autho- 
rities show he is not. It is not enough, therefore, for a de- 
fendant to deny the plaintiff's title, and to assert his own; he 
must also show how he derives his right; must show, in short, 
that he has a title, which, if proved, would displace that of the 
plaintiff. The plaintiff having a right to a discovery of every . 
thing which can establish or strengthen his title, or repel what 
he expects to be set up against it, it follows that if he alleges 
that a deed forming part of defendant's title, and of which 
without more he could not compel production, contains some- 
thing which would show or support his own title, the defend- 
ant, if he does not produce the document, is bound to negative 
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the allegations^ and that whether they relate to something to be 
found in the document itself, or to something to be inferred 
from the silence of the document. Therefore, in this case, 
when the plaintiff charges that in none of the charters from the 
crown to the corporation of London, is there any grant of the 
soil or bed of the river, he has clearly a right to discovery, 
whether it is not true that no charter contains any such grant, 
in order that when the matter comes to a hearine he may have 
an admission from the defendants themselves, that no charter 
contains any such grant. The other part of the interrogatory, 
requiring the defendants to discover and set forth under or by 
what charter, or letters-patent, or other grant they claim to be 
entitled to the freehold of the soil, looks like an investigation 
of the defendant's title, but it is not an investigation of the 
proof of that title, except as to that which constitutes the foun- 
dation of it ; and that comes exactly within what Lord Redes- 
dale says, and in which Sir James Wigram concurs, that the 
plaintiff is entitled to a discovery of the case upon which the 
defendant relies. Lord Redesdale goes further, adding, '' and 
how he means to support it." If by these words it is intended 
to say that the plaintiff in the present case might ask to see the 
charters, and then to investigate the evidence on which the de- 
fendants rely, that would clearly be going beyond what the rule 
of the court would permit, and Lord Redesdale would have ex- 
pressed himself too largely; but taking the words in a re- 
stricted sense, they simply enable the plaintiff to ask under 
what title the defendants claim the property which the plaintiff 
asserts to be still vested in the crown. His lordship, therefore, 
although he admitted that the latter part of the interrogatory 
was apparently open to some doubt, held, that the plaintiff was 
clearly entitled to an answer to the whole of the interrogatory 
embraced in the first exception. The remaining exceptions 
were allowed, upon the ground that they fell within the same 
principle as that already observed upon with reference to the 
first. 

In a later part of his Treatise, Lord Redesdale expressly 
says, " In general, where the title of the defendant is not in 
privity, but inconsistent with the title made by the plaintiff, the 
defendant is not bound to discover the evidence of the title 
under which he claims." (Mitf. PI. 190.) It is clear, therefore, 
that in the passage quoted at the commencement of this article, 
he did not intend to assert that a plaintiff is entitled to have 
a discovery of the documents or other evidence, by which the 
defendant intends to prove his case. Thus interpreted, the rule 
that a plaintiff is entitled to a discovery of the case on which 
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the defendant relies^ and of the manner in which he intends to 
support ity is consistent with the aathorities. The defendant 
mnst show that he has a title, which, if proved, would displace 
that of the plaintiff. 



Costs, where the Attorney-General is a Party. 

S.C. 2M*N. &G. 269. 

The last preceding case decides an important question, as to 
the coarse of proceeding with regard to costs, where the Attor- 
ney-General is a party- 

The saying that the Attorney-General neither pays nor re- 
ceives costs had passed into an axiom, which, in the words of 
Lord Cottenharo, '^ too often gave encouragement to parties to 
carry on an unnecessaiy and improper litigation.'' It had beett 
acted upon by the House of Lords in Smith v. The Earl 
of Stair and others (6 Bell's App. C. 487), and by the same 
House in affirming the judgment of Lord Langdale, M. R., over- 
ruling the demurrer to this information, when the House, acting 
upon Lord Cottenham's advice, had refused costs. On the 
other hand, there were cases in which the House of Lords had 
given the Attorney-General costs, particularly in The Skinners' 
Company v. The Irish Society (12 CI. & Fin. 425), where the 
Attorney-General was a defendant, but the bill having been 
dismissed at the Rolls with costs, the House of Lords, on appeal, 
affirmed the whole of that decree. The authorities were con- 
flicting, and it was most important that the rule should be 
clearly understood. 

The question was again raised in the case before ns. In over- 
ruling the defendant's exceptions to the Master's report. Lord 
Langdale, M. R., had dealt with the parties as private indivi- 
duals, and gave costs accordingly. On the appeal to Lord 
Cottenham, the defendants contended that costs ought not to 
have been given, relying upon the rule that the crown, when 
suing in respect of its private revenue, neither pays nor receives 
costs ; and they cited, amongst other authorities, the judgment 
of the House of Lords on the demurrer in the present case, 
pronounced upon the advice of Lord Cottenham himself. The 
question having stood over for the court to make inquiries as to 
the course of proceeding. Lord Cottenham, upon a subsequent 
day, admitted that there was an error in the advice which he 
had formerly given to the House of Lords. That advice was 
given without time for consideration ; there was no argument, 
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and he thought there was an error in that advice. His lordship 
then proceeded to deliver the judgment he had formed after 
consulting the best authorities. To a certain extent the rule 
that the Attorney-General could receive no costs was necessary, 
in order to protect parties opposed to him as a suitor from in- 
justice. In a suit \n which the Attorney-General, if he had 
been a private individual, would have been compelled to pay 
costs, nothing would be more unjust than that he should, under 
any circumstances, be entitled to receive costs. In such a case, 
therefore, and to such an extent, the court adopted the rule. 
This, however^ was not a case of that description, and did not 
fall within the rale so adopted. The party in possession of a 
judgment was never made to pay costs. Having got the judg- 
ment, he was entitled to defend it; and although the court 
upon rehearing, or upon hearing exceptions to the Master's 
report, which was the same thing, might be of opinion that the 
judgment was not right, and therefore alter it, the party who 
merely supported what a court of competent jurisdiction had 
already determined, was never made to pay costs in that contest. 
Here the Attorney-General was in possession of the Master's 
report. The defendants complained of that report. The Master 
of the Rolls was of opinion that there was no ground for that 
complaint, and gave the costs of upholding the judgment. The 
Attorney-General could not have been made to pay costs, and 
therefore his position as to costs was no grievance to the de- 
fendant upon appeal. The appeal was therefore dismissed 
generally, including the question of costs. 

The practical conclusion from this judgment will be best ex- 
pressed in the words with which Lord Cottenham concluded : — 
'' I have consulted with the best authorities upon the subject, 
and we are all of opinion that it would be well to consider, not 
as a rule without exception (because it is always matter of dis- 
cussion to a certain extent), but as a general rule, that the prin- 
ciple that the Attorney-General never receives nor pays costs, 
may be modified in this way, namely, that the Attorney- General 
never receives costs in a contest in which he could have been 
called upon to pay them, had he been a private individual. 
That would give all the protection to the suitor opposed to the 
Attorney-General, which is in justice due to him, and at the 
same time discourage what, I think, is too often the case, 
namely, carrying on an unnecessary litigation in consequence 
of the rule." 
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COMMON LAW. 

Statute of Limitations— Part Payment — Proof of by 
Admission of Debtor — 9 Geo. 4, c. 14. 

Cleave v. Jones (in error), 20 Law Journ. Exch. 238. 

From the passing of the Statute of Frauds until the 9 Geo. IV. 
c. 14, a debt, of what magnitude soever, might have been taken 
out of the operation of the Statute of Limitations, by evidence of 
a nature wholly insufficient to fix a defendant with it originally 
if above a certain sum. A mere verbal acknowledgment or 
promise given in evidence as having been made by the debtor, 
was enough to make him liable for a debt, the recovery of which 
was barred by the lapse of time; and thereby in those very 
cases in which the Statute of Limitations was most likely to be 
an honest defence, its beneficial effects were liable to be defeated 
by false swearing, of a class the most difficult to expose or 
punish, and the most impossible to rebut. Lord Tenterden's 
Act, however, rendered it necessary that the promise or acknow- 
ledgment should be in writing and signed by the debtor, and so 
remedied the evil; at the same time it expressly professed to 
leave untouched the third way of defeating the effect of the 
Statute of Limitations on a debt, viz. by proving a payment on 
account. 

Now it never was doubtful on the construction of this statute, 
but that independent proof of a payment by the debtor on 
account within six years would revive a debt; but where the 
only evidence of the payment on account was a verbal acknow- 
ledgment of that fact by the debtor, it was held, in Willis^ v. 
Newham (3 You. & J. 518), that such evidence was excluded by 
the statute ; and this decision has hitherto been followed, doubt- 
ingly, indeed, and sometimes with great reluctance. At length 
a prediction in Mr. Smith's Leading Cases (vol. i. 321b), that 
its doctrine would not stand the test of a writ of error has 
been verified by the present case, in which a memorandum of 
payment of interest within six years in the debtor's handwriting 
(unsigned, and therefore a mere parol acknowledgment) has 
been held to be clearly evidence of the fact of payment. Lord 
Campbell, C. J., after observing that the preamble of the 
9 Geo. IV. c. 14, points to the proof and effect of acknowledg- 
ments and promises, states the three methods of reviving a debt, 
and also the express enactment as to two of them, and the 
express exception of the third, and forcibly deduces from thence 
that " the effect and proof of payment on account is left exactly 
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as it was before the statute passed." Willis v. Newham seems 
to have been founded on the notion that the word " acknow- 
ledgment" in the statute was applicable to an acknowledgment 
by a debtor of a payment by himself on account, which, how- 
ever, as remarked by Maule, J., would be rather in the nature of 
a boast than in that of an admission. 



Mercantile Law — Bill of Ladinq — Its effect when 
SIGNED BT Master for Goods never shipped. 

Grant v. Norway, 20 Law J. C. P. 93. 

A point of some importance with respect to the nature of 
a bill of lading was decided for the first time in the present 
case. It had been mooted, indeed, in the case of Berkeley v. 
Watling (7 Ad. & Ell. 29), but not settled, although Mr. Justice 
Littledale expressed an opinion in conformity with the present 
decision. In some respects similar in its nature to a bill of ex- 
change^ especially in its sometimes transferring to a bona fide 
indorsee a better right than his indorser himself had, as the law 
has been ever since Lickbarrow v. Mason, yet is a bill of lading 
in others very different. Both, indeed, represent property, and 
pass it by indorsement, but one transfers the contract itself, the 
other does not. A person who takes a bill of exchange bon& 
fide, takes it with the assurance that the acceptor is bound by 
the sum it is expressed to be drawn for ; but for the indorsee of 
a bill of lading, it will be necessary to ascertain that the goods 
in respect of which it is given are actually shipped, in order to 
give him a remedy against the owners of the ship. 

The facts here stand thus : the master of a ship belonging 
to the defendants signed a bill of lading in the usual form, for 
goods which were to be shipped in pursuance of a charter- 
party between B. & Co. and the defendants, but which in fact 
never were shipped. B. & Co. deposited the bill of lading with 
the plaintiffs as security for the payment of a bill of exchange, 
which they thereby persuaded the plaintiffs to give cash for, 
and which was afterwards dishonoured ; and thereupon the ques- 
tion arose, whether the master was the agent of the defendants, 
authorized to sign a bill of lading under such circumstances. 
It was held that, with respect to goods put on board, the master 
of a ship had a general authority to sign a bill of lading, con- 
clusive upon the owners, as to the nature, quality and condition 
of the goods, which general authority could not be so restricted 
in particular instances as to affect third parties having no notice 
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of the restriction, in favour o( whom it will be inaplied that he 
bad authority to do all that is usual in the management of a ship. 
But ''is it usual/' asks Jervis, C. J., in delivering judgment, 
'' in the management of a ship carrying ^oods on freight, for 
the master to give a bill of lading for goods not put on board ? 
The very nature of a bill of lading shows that it ought not to 
be issued until ^oods are on board, for it begins by describing 
them as shipped. ' Thus is the question disposed of according 
to the general principles of the law of principal and agent. A 
parallel is drawn in the judgment between the case of a bill of 
exchange accepted or indorsed by procuration, in which case 
the person taking the bill has notice of a limited authority, and 
should see that the agent has as much as he professes to have, 
for the existence of such authority must be proved to enable him 
to recover. So, in the case of a bill of lading, general usage 
affects an indorsee with notice of an authority to sign, limited 
to goods on board; and if a more ample authority exist in a par- 
ticular case, it must be shown in evidence. If the effect of this 
decision be to relieve shipowners from being bound by all bills 
of lading which their captains might fraudulently sign, on the 
other hand it throws much difficulty in the way of those who 
take bills of lading relying on the transfer of the property of the 
goods specified in them, and who, as they must know less of 
masters than the owners, who engage them, will be cautious of 
accepting bills of lading as valuable securities, without assurance 
of a special authority. 



Plbadiko — Set off— Distributive Replication. 

Mead v. Bashford, 20 Law J. (N. S.) Exch. 190. 

The Common Law Commissioners in their Report, which has 
just been published, observe (p. 20), " that the excessive pre- 
cision required" [to escape a special demurrer] " is scarcely prac- 
ticable, except in pleadings of well-known character and daily 
occurrence, in which, former generations of suitors having paid 
costs for the settlement of the law, the pleadings have become 
easy and intelligible. The general plea of set-off in the actions 
of assumpsit and debt falls so well within this description, that 
one would think that in a case, which is exceedingly common, 
of a set-off being made up of items to which the plaintiff has 
various answers, he would, by this time, have been easily, and 
without any risk, able to avail himself in pleading of his various 
answers, i et several very late cases (of which the present is one) 
are to be found in the Reports, in which plaintiffs, in proceeding 
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along this not yet sufficiently beaten path (?)^ have been tripped 
up by a special demurrer. In truth^ simple as it may appear, 
there really is some little difficulty. In the first place it was 
necessary to take an accurate view of the meaning of a plea of 
set-off. It asserts in effect^ that the plaintiiF was, when the writ 
issued, in the defendant's debt to an amount at least equal to 
the balance left unanswered by the other defences (see Tuck v. 
Tuck, 6 M. & W. 109; Spradbery v. Gillara, 20 Law J. Exch. 
237) ; should the defendant, therefore, prove but a shilling short 
of that amount, the plaintiff has a verdict upon that issue, but so 
much as the defendant can prove is allowed him in reduction of 
damages. It thus becomes important to plaintiffs not merely to 
answer any part of the set-off, whereby alone, indeed, they 
would succeed, but to negative, if they can, every part of the 
set-off; and if they can do so by one replication, as '^ nil de- 
bet" to the whole plea, no difficulty occurs. But if part of the 
set-off is barred by the Statute of Limitations, and part has been 
paid, or otherwise satisfied, it becomes no longer so easy. '' At 
present/^ says the learned counsel for the plaintiff in this case, 
'^ it is impossible to say what the right form of replication is 
where there are different answers to different parts of tne set-off." 
The plaintiff can plead but one replication ; neither must it be 
double : the consequence is, that if he reply separately various 
matters to different parts of the plea, no one of his answers alone 
must meet the whole plea. This was the fault committed in the 
present replication, which was— to so much of the plea as related 
to one parcel of the demand, the Statute of Limitations ; and to 
so much of the plea as related to the residue of the demand, '' nil 
debet/* It was, perhaps, an attempt to escape from another 
replication, viz., to parcel of the plea, the statute ; to the residue, 
" nil debett* which at first seems obviously the way to reply, but 
which has been declared bad, because " nil debet/' or ** nunquam 
indebitatus/* to the residue, being a traverse of the debt modo et 
forrndf involves a denial by the plaintiff of what was not affirmed 
by the defendant, that the residue equalled (or exceeded) the 

?laintiff 's demand. According to this case, and Fairthorne v. 
)onald (13 M. & W. 424), the proper replication would have 
been that part of the set-off was barred by the statute, and 
that the plaintiff was not indebted to the defendant in any sum 
which, with the part so barred, equalled the amount of his de- 
mand. Altogether, it is impossible not to feel that there is much 
subtlety —more, perhaps, than justice requires — ^in all this. 
Tricky pleas are pleaded on purpose to demur, as in Nutt v. 
Rust (19 Law J., Exch. 64). In the present case, too, the court 
was not unanimous. Alderson, B., in delivering judgment, 
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observed, " This case was argued a very long while ago. It has 
been delayed in consequence of a difFei'ence of opinion among 
the judges, which has not altogether been removed, even at the 
present moment." It was argued on May 27, 1860, and judg- 
ment was given 26th February, 1851. Surely a system in which 
a short plea, of daily occurrence, cannot be dealt with without 
so much doubt and delay, is not about to be modified too soon. 
Plaintiff had leave to amend on usual terms. 



Law op Evidence — Incompetency — Monomania. 

Regina v. Hill, 15 Jurist, 470 ; 2 Denison's C. C. 254. 

An incompetent witness is defined, by Mr. Best, in his excellent 
Manual of the Law of Evidence, p. 148, to be one whose testi- 
mony the judge is bound, as matter of law, to reject. Of those 
whom the jealousy of the common law discarded as such, there 
were, not many years ago, numerous and comprehensive classes; 
of late, however, a more enlightened policy has begun to pre- 
vail ; objections of several kinds to the reception of evidence 
have been removed by various statutes, and, perhaps, the chief 
remaining disqualification is about to be removed, to some ex- 
tent at least, if not entirely. In the present case, a class of 
witnesses was, for the first time, judicially decided to be com- 
petent, which the progress of medical science has succeeded in 
distinguishing from similar classes which were and remain 
clearly incompetent. As the office of a witness is solely to 
relate facts, he must be clearly unfit if he cannot both observe, 
retain and communicate in some way or other. Thus we find it 
laid down in text books that idiots, persons of non-sane memory, 
and those who are deaf, dumb and blind are incompetent; and 
the same is said of lunatics, except in their lucid intervals. But 
insanity is now found to be sometimes partial, not only in time, 
by intermitting, but also in extent, as touching only one or more 
matters. Men are to be found constantly mad and irrational on 
one or two points, yet constantly lucid and sensible on all others. 
These are all, in some sense of the word, lunatics (although some 
only there are whose delusion is of a nature to render restraint 
advisable) ; and as they do not generally enjoy intervals of total 
lucidity, i.e. on all points, they would fall within the class of 
incompetent persons above mentioned, but never within the 
exception to it. The distinction, however, between monomania, 
or partial lunacy, and total, though intermitting insanity, is now 
recognized by the Court of Criminal Appeal. The prisoner was 
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convicted of the manslaughter of a lunatic under his charge ; 
and the question reserved was, whether the evidence of one, 
Donelly, also a lunatic, ought to have been admitted. Donelly 
was proved to have a delusion about numerous concomitant 
spirits, but to be always perfectly rational on all subjects dis- 
connected with his delusion. His knowledge of the nature and 
obligation of an oath was sufficient Lord Campbell, C. J., 
in delivering the judgment of the court, said — ** I am glad that 
this case has been reserved ; it is one of great importance, and 
ought to be solemnly decided." And adopting a dictum of 
Parke, B. — " Supposing a man called as a witness has a delu- 
sion, it is for the judge to examine him as to the nature of an 
oath and his sense of religion, and then to say whether he is 
competent as a witness; and then the judge, having determined 
as to the admissibility of his testimony, it is for the jury to 
decide what credit is to be given to his evidence. ... He may be 
cross-examined as to the state of his mind ; and witnesses may 
be called to prove thai his mind is so diseased that no reliance 
can be placed upon his statements; but in the absence of evi- 
dence to discredit his testimony, it would be competent for the 
jury to hear what he said and to act upon it." It would almost 
seem, from the tone of these observations, that lunacy generally 
will, like other grounds of exclusion, go rather against the credi- 
bility than the competency of a witness who is not obviously 
and entirely insane; and that judges will leave the degree of 
insanity and its connection with the subject of the testimony 
entirely to the appreciation of the jury. 



County Courts — Concurrent Jurisdiction of Superior 
Courts— Costs under 13 & 14 Vict. c. 61, s. 13, discretion- 
ary. 

Jones V. Harrison, 20 Law J. Exch. 166; S. C. 15 Jur. 337; Latham v. 

Spedding, 15 Jur. 576. 

Although^ strictly speaking, the superior courts still have a 
concurrent jurisdiction in every case, yet the term is specially 
applied to those cases only in which a plaintiff suing in one of 
them may recover his costs, and in this sense alone must it 
in general be taken. Previous to the Extension Act, plaintiffs 
in a superior court always got their costs, unless the defendant 
entered a suggestion, and by it showed that the case was none 
of those in which concurrent or exclusive jurisdiction was re- 
tained by the superior courts ; and by this means the end was 
attained, but not unfrequently at such expense, to say nothing 
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of the risk of failure (for to frame a suggestion accurately was 
a matter of much nicety), as to make the permission to enter a 
suggestion, in many cases^ no great boon to a defendant. By 
the 11th and 13tb sections of the Extension Act this evil is 
remedied^ for plaintiffs are never to have costs if they recover 
less than 20/., or in cases of tort 6/., until, upon their showing 
that the superior court had exclusive, or at least concurrent 
jurisdiction, a judge at chambers or the full court make an order 
to that effect. But the difference is not limited to shifting the 
burden and making the plaintiff establish his right to costs, in- 
stead of obliging the defendant to negative it ; it extends further, 
for the plaintiff may now lose his costs, if the court or judge 
do not think fit to grant a rule or make an order, in cases in 
which formerly no sufficient suggestion to deprive him of them 
could have been entered. Such, at least, is the interpretation 
put upon the 13 & 14 Vict, c, 61, s. 13, by the present case, 
which arose on the following facts : — the defendant, living more 
than twenty miles from the plaintiff, paid 12Z. 7«., after being 
served with a writ for 12Z. 135., and subsequently paid 6^. into 
court, which the plaintiff accepted and procured an order from 
a judge at chambers enabling him to get his costs taxed by the 
Master. The Court of Exchequer made a rule to rescind the 
order absolute, the judge (Martin, B.) who had made it fully 
concurring, as he had only made the order in deference to the 
course which Mr. J. Williams had adopted in a similar case. 
It was powerfully urged in argument, that as " may" could not 
be taken to give a discretion to the judge in those cases in the 
13th section, in which the jurisdiction of the superior courts 
v^as exclusive, the same word could not cease to Be imperative 
v^hen applied to the other cases mentioned in that section. The 
court, however, held that the natural meaning of " wiay" was 
permissive, and was not to be construed " shall," except when 
regarding a public duty. Martin, B., expressly states his opinion 
to be, that " may" is permissive as to every branch of sect. 13. 
It is not quite clear from the report whether Pollock, C. B., 
concurs in this view or no ; but the point is of no practical im- 
portance, as no judge would exercise his discretion by refusing 
costs in a case of exclusive jurisdiction. The second case is a 
practical illustration of the beneficial working of the substituted 
system. The plaintiff got AOs. damages in trespass for a wrong- 
ful distress ; one of the pleas was '^ not possessed." Now, in a 
very recent case, Timothy v. Farmer (7 C. B. 814), it was held, 
that no suggestion could be entered under similar circumstances, 
on the ground that title was in question (which it was not really 
in either case). But there, observes Lord Campbell, C. J., the 



Notes of Leading Cases, 163 

initiative lay on tbe defendant, who was, he suggests, con- 
cluded, by his having pleaded '' not possessed," from asserting 
that title did not come in (question. But now the onus is on 
the plaintiff, and we think it clear that he is bound to show 
that he could not sue in the County Court, by establishing the 
fact that the title did really bon& fide come in issue, not merely 
that the defendant had so pleaded that it possibly might have 
come in issue. Accordingly, an order made by Patteson, J., on 
the supposition that title was put in question, and that if so, he 
had no discretion, was discharged. 

Here we may also notice Parker v. Great Western Railway 
Company (20 Law J., Exch. 1 12), in which a very strong opinion 
was expressed by the Court of Exchequer that the right of 
appeal given by the 13 & 14 Vict. c. 61, did not affect the right 
to remove by certiorari a plaint from the decision of which an 
appeal might be had; and also the case of In f^ Brookman v. 
Wenham (20 Law J. Q. B. 278), in which a rule nisi had been 
obtained for an attachment against the judge of a County 
Court for not returning a certiorari for removing a plaint which 
had been brought to recover 36Z. \Qs, upon a bill, when Erie, J., 
sitting in the Bail Court, although he discharged the rule upon 
another point, held that the writ of certiorari was valid, inas- 
much as the Extension Act must be construed to leave the 
power of issuing a certiorari as it stood under the 9 & 10 Vict. 
c. 95, which provides for it in some cases. 



Landlord and Tenant — Distress— Notice. 

Wakeman v. Lindsay, 19 Law J., Q. 6. 166; Rerby v. JEiarding, 20 Law J. 

Exch. 163. 

A DISTRESS for rent in arrear is perhaps the most valuable, and 
certainly the most familiar instance in which a man may law- 
fully obtain redress by his own act. More than common 
interest, therefore, attaches to any decision upon the forms 
which attend or the restrictions which limit its use. The remedy 
was, however, but a cumbrous one, until the power of selling 
the distress was given by statute. This was given by the 
2 Will. & M. s. 2, c. 5, which at the same time imposes certain 
obligations, one of which is, in substance, that effectual notice 
of the distress should be given to the tenant. This notice 
should be in writing, and usually, in practice, consists of two 
parts ; the first informing the tenant wherefore and by whom 
the distress is levied upon such of his goods and chattels as are 
therein stated to be mentioned in the other part, which is in the 

m2 
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form of an inventory or catalogue. As, at common law no such 
notice was necessary ; the landlord had only to take the goods 
upon the premises for which the rent was due, to impound 
them and convey them to some public or private pound, and if 
the latter, to give notice of its locality ; so the tenant could, by 
seeing what was taken to the pound, know easily to what the 
distress extended. This information he now gets from the 
inventory part of the notice, and these two cases turned upon 
what was sufficiently explicit as such. In the earlier case the 
inventory, after specifying various articles, concluded, '' and 
any other goods and effects that may be found in and about 
the said premises^ to pay the said rent and expenses of this 
distress." Everything on the premises was intended to he 
taken, and was actually taken; and the court, not without 
some reluctance, held the form sufficient, as it would just 
bear that interf»retation. In the latter case the inventory, after 
likewise specifying divers chattels, ended thus, — " and all 
other goods, chattels and effects that may be found in and 
about the said premises, that may be required in order to satisfy 
the above rent, together with the expenses." The court thought 
these terms too vague, and that they did not point out any 
certain goods, chattels or effects, other than those specified, 
and accordingly, except as to those, they held the subsequent 
sale to have been illegal for want of the requisite notice. Had 
the conclusion ended with the word " premises," and had every- 
thing been taken, it would have been otherwise, on the authority 
of the previous case. The principle to be deduced from these 
two cases is, that the person distrained upon has a right to know 
exactly which of his chattels are taken and which are not. It 
is not, indeed, requisite that this should be attained by bis 
being furnished with a strictly accurate catalogue of all that are 
seized, but he must have information sufficiently certain to enable 
him to gather clearly, as to any one chattel in particular, whether 
it is meant to be included in the distress or not. This he may 
do if he is informed that *' all on the premises," or '* all in the 
parlour," or " all in one corner of the room," are taken, as cer- 
tainly, though not as easily, as if each were specified ; but he 
has no means of knowing to which '* so many as may be re- 
quired," or " all that may be wanted," to pay the rent and 
expenses, may or may not apply. He can neither know which 
he may still lawfully dispose of, nor judge* whether the distress 
be excessive, or not. 
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Landlord and Tbnant— Distrbss — Fixturbb. 

Hellawell ▼. Eastwood, 20 Law Jour. Exch. 154. 

Another important point in the law of distresses was decided 
in this case. It was whether cotton^spinning machines, which 
were fixed by means of screws, some into the floor and some 
into lead which had been poared in a melted state into holes in 
the stone, for the purpose of receiving the screws, were by law 
distrainable for the rent of the mill in which they were affixed. 
As the case was not touched by any of the statutes affecting 
distresses, it was decided entirely upon the liability of a thing 
to be distrained, as it stood at the common law. The counsd 
for the plaintiffs quoted Amos and Ferrard on Fixtures, where it 
is laid down, ** that things adhering to the freehold cannot be 
taken under a distress . • . And this rule holds not merely in 
respect of such things as become by annexation parcel of the 
inheritance, and are not afterwards severable, but it applies to 
fixtures of whatever nature or construction, and whether put up 
for trade or for any other purpose" (2nd ed, p. 314), and they 
argued that the machines, being fixed with screws, were clearly 
fixtures. On the other side it was argued, that chattels so 
fixed to the land as to be easily removable, without injury to 
the land or to themselves, were distrainable. As far as regarded 
the exemption from distress, on the ground of injury to the 
machines, from the taking to pieces, which would have been 
necessary had they been carried to a pound, as by the common 
law they ought, that ground was held not to apply to them 
more than to any other chattel which could not be removed 
entire, as they were not of a perishable nature, and the only 
injury to their owner was the trouble of carrying them back 
froai the pound and refitting them, and that the law cast upon 
him. But with regard to their being fixtures, more consideration 
was necessary. It is undisputed law, that whatever is fixed 
to the freehold, and becomes part of it, cannot be distrained. 
Independently of the detriment to the thing itself, it has become 
" part of the thing demised, and the nature of distress is not 
to remove part of the thing itsdf for the rent, but only the 
induda et illata upon the soil or house (Gilbert on Distresses, 
pp. 34, 48). Now the question whether the machines were 
parcel of the freehold, was held to depend upon two considera- 
tions ; 1st. The mode of annexation, as affecting the safety and 
facility of their removal, without injury to the freehold or them- 
selves. 2nd. On the object and purpose of the annexation, 
whether it was for the permanent and substantial improvement 
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of the dwelling, or for the more complete use and enjoyment of 
the chattel. And with regard to this last point, which indeed 
almost wholly governs the decision, Parke, B., in delivering the 
judgment of the court, expressed his opinion as follows: — 
'' The object and purpose of the annexation was not to improve 
the inheritance, but merely to render the machines steadier and 
more capable of convenient use as chattels. They never were 
part of the freehold any more than a carpet would be which is 
attached to the floor by nails, for the purpose of keeping it 
stretched out, or curtains, looking-glasses, pictures, and other 
matters of an ornamental nature, which have been slightly 
attached to the walls of the dwelling as furniture, ajid which is 
probably the reason why they and similar articles have been held 
in different cases to be removable.'* 

Had this principle been more generally recognized, and the 
mere mode of annexation not so exclusively considered, it is 
probable that much of the difBculty, and no little of the confu* 
sion, that now attends the law of fixtures, might have been 
avoided. One of the sources of difficulty is in the ambiguous 
use of the word fixtures; it has been applied too generally to 
whatever is in any way affixed to the freehold, whether it be- 
come parcel of it thereby or not. The holding a fixture to be 
removable between landlord and tenant, and not between heir 
and executor, seems strange, if the mode of annexation be the 
same, and that alone be considered as the basis of the decision. 
But if the presumed intention of the person annexing a chattel 
to the freehold be also looked to, the inconsistency will disap- 
pear, and many apparently conflicting decisions will be recon- 
ciled. In Amos and Ferrard on Fixtures (p. 318, 2nd edit.), 
observations are made upon the contradiction between the point 
decided here, and which was contended for in Duck v, Braddyl 
(1 M'Clel. 217), with the case of the mill-stone. Now, it would 
doubtless be very difficult to distinguish between the two, if the 
mode of annexation only be looked at. But it is probable 
that the mill-stone was either demised with the mill, or put up 
together with it by the tenant, and constructively as much a 
parcel of the freehold as is the key of a door, although not 
actually affixed. If it were worn out, or discarded for a better, 
then either mill-stone or key would, it is submitted, revert to 
the state of a mere chattel. The first ground assigned for the 
privilege of the stocking frame, in Simpson v.Hartopp (1 Smith's 
L. C. 190*), viz. the injury to the stocking then weaving, could 
not be now relied on. 
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Railway — Debt for Calls — Galls payable by Instalments. 

Ambergate Railway Company v. Norcliffe (in error), 20 Law Joum. Exch. 234. 

The question^ whether directors of a company, in making calls 
payable by instalments, legally exercise their statutory powers, 
has received the decision of the Court of Exchequer Chamber, and 
the validity of such calls may be taken to be clearly established. 
Against their validity was the decision of the court below in 
the present case, which was followed by the same court in the 
case of Ambergate, &c. Railway Company v. Coulthard (19 
Law Journ. Exch. 311). In favour of their validity, a decision of 
the Court of Queen's Bench in The Architects' Insurance Com- 
pany V. Wilson (16 Law Times, 124), which the Court of Exche- 
quer, in two recent cases in which they gave judgment simul- 
taneously, followed in preference to its former decisions, dis- 
tinguishing, however, the case of Ambergate, &c. Railway 
Company v. Coulthard, as supportable (although not decided 
on that ground), inasmuch as in it the action was brought 
before the second instalment was due. It would seem, there- 
fore, that although a call made by instalments be good, yet, ex- 
cept in its bearing upon the question of interest, little is gained 
by making the first instalment payable on an earlier day than 
the second ; for if the shareholders are not willing to pay, no 
proceedings can be taken to compel them to pay before the day 
for the payment of the last instalment arrives. 

Of other special defences to the statutory action for calls we 
may notice bankruptcy, which, in the case of the South Staf- 
fordshire Railway Uompany v. Burnside (20 Law Journ. Exch. 
120), was held to be no defence. This decision, however, went 
only upon the construction of the 6 Geo. IV. c. 16, ss. 61, 56, and 
a new description of contingent claim is made provable for by 
the 178th section of the Consolidation Act. 

As to another defence, that of infancy, there have been 
several decisions, (the latest being the London and North 
Western Railway Company v. M'Michael (20 Law Journ. Exch. 
97) ), the result of which would seem to be, that unless a de- 
fendant be still under age, or have by some positive step repu- 
diated the ownership of his shares, he cannot escape bemg 
liable for calls made in respect of them. 
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Foss's Lives of the Jadgee. Yob. III. and IV. London : Long- 
man & Co. 185L 

Two more volames which now commence to give a little more read- 
able material. We hope ere long to pick a sufficiency of morceaux 
to fill an article. The nook improyes^ and the research of the aathor 
is marvellous. 



Baker's Practical Compendium of the Statutes, Cases, &c. affecting 
the Office of Coroner. London : Butterworths. 1651. 

This is reallj a very strange production for a law book, bat notwith* 
standing an amusing one. Tne practitioner who opens it with a view 
of leammg the law on any given point within the scope of a Coroner's 
duties will perchance light on a penny-a-lina newspaper paragraph 
headed^' Horrible Disclosure, or a Chapter on " Homoeopathy, " 
or a List of Wrecks, &;c. &c. The Appendix begins soon after the 
middle of the book, and contains heaps of Statutes ^entire), Poor 
Law Orders, Board of Health Orders, &c. &c. An^thmg much less 
like a Compendium we have seldom seen. But it contains much 
useful matter nevertheless. 



Fonblanque's Bankruptcy Reports. London : Butterworths. 

Vbrt carefully and skilfully done. They will be a much more 
useful series than most of those we have had from the prolific re- 
porting corps. 



Macrae's Practice of Insolvency. London : Crockford, Essex Street. 

This book is fairly executed, and methodically arranged in the order 
in which the proceeding^ occur. We believe it will prove useful in 
practice, and that it will supply some y^ry manifest deficiencies in 
other works. 
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The Earl of Cottenham's lamented decease has taken place. 
His life will form the subject of an early Memoir. 

New Queen's Counsel. — ^The following gentlemen have been 
appointed as Queen's Counsel:— Messrs. Ingham, Warren, Pashley, 
Atnerton, and Hugh Hill, of the Northern Circuit ; Messrs. Will- 
more and Mellor, of the Midland Circuit ; Mr. Bramwell, of the 
Home Circuit; Mr. Slade, of the Western Circuit; Mr. Phillimore, 
of the Oxford Circuit; and Messrs. Willcox, Headlam, FoUett^ 
W. T. S. Daniel, Glasse, Campbell, Craig, Chandless, and Bailly, of 
the Chancery Bar. 

Calls to the Bar. — Inner Temple. — The following mem- 
bers of this society have been called to the bar: — ilfay 2. Roger 
Fenton, of University College, London, B.A. ; John Harrison Miller, 
of Wadham College, Ozfora, M. A. ; Mr. William Stuart, Mr. James 
Pearse Peachey; James Pearse, of St. John's College, Cambridge, 
B.A.; Thomas Hugh Markham, of Brasenose College, Oxford, B.A. ; 
Mr. John Francis Campbell ; and Arthur Codd, of Trinity College, 
Dublin, B.A. 

June 17th. — Edward Pakenham Alderson, of Balliol College, Ox- 
ford, B.A. ; George Slater, of Balliol College, Oxford, B.A. ; Kobert 
John Sandiford Farrar, Esq. ; and William Gill, Esq. 

Middle Temple, Mai/ 10th. — John Raymond, Esq., Thomas 
Geary, Esq., Joseph Shipton, Esq., and Joseph Kerr, Esq. 

June 14th. — Louis Antoine Alfred Koenig, Esq., and William 
Hemings, Esq. 

Lincoln's Inn, May 6th. — Henry R. Farrer, M. A. ; John G. 
Mayo, Esq. ; Thomas P. Beckworth, B.A. ; Townley Filgate, M. A. ; 
Frank W. Bush, M.A. ; Francis S. Reilly, M.A.; Francis H. 
Appach, M.A. ; Henry 'Wilbraham, M.A.; Joseph N. Higgins, 
B.A. ; Thomas W. Wiggles worth, M.A. ; and James W. Lang- 
worthy, Esq. 

Grat's Inn, Mat/ 7th. — William Fumer, Esq. 

May 28^A.— Edward Paul Page, Esq. 

June 16/^^.— Jackson Gillbanks, Esq., LL.B. and B.A. 

Attorneys' Certificates. — The bill brought into the House 
of Commons by Lord Robert Grosvenor and Sir F. Thesiger, to re- 
peal the annual certificate duty payable by attorneys, solicitors, proc- 
tors, writers to the signet, and notaries, has been printed. A certifi- 
cate will be given under this act which will be, in all respects, equi- 
valent to the present stamped certificate. 

The annual examination in law instituted by the society of 
Gray's Inn, took place in the Hall on Thursday and Friday, the 5th 
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and 6th June, and the following is the class list of the successful can- 
didates for honours un that occasion. 

1. Mr. William Fowler, of the Inner Temple. 

2. Mr. Oliver Claude Pell, of Lincoln's Inn. 

3. Mr. Edward Samuel Dale, of Lincoln's Inn. 

A aj. .. i_ 5 ^^* Richard William Fisher, of Lincoln's Inn. 

4. .mquaiei | ^^ Horace Townsend, of Lincoln's Inn. 

5 uEaualea \ ^^' Leonard Field, of the Inner Temple. 

^ \ Mr. Joseph Napier Higgins, of Linooln^s Inii. 

6. Mr. John Lindsey Reed, of the Inner Temple* 
7 ;i7r. »i 5 ^^* ^^^ ^^^^^^9 ^^ ^^^ ^"^^^ Temple, 
/. ^quaies ^ j^^. q^^^^ Tayler, of the Inner Temple. 

Mr. Fowler received from the lecturer, Mr. W. D. Lewi«, bis priee, 
consisting of a complete s^ of the Reports of Yesey, junior (20 vols.) 

London and Durham Universities. — The Masters of the 
Bench of Gray's Inn have recently passed an order that members of 
the London and Durham Universities shall have the same privileges 
with respect to calls to the bar at Gray's-Inn as are enjoyed by 
members of the Universities of Oxford, Cambridge and DudUq. 

The Students of the Inner Temple Society have presented 
Mr, Hurlstone with a handsome silver tea service, as a token of 
respect for his long and efficient duties in the society. It bore the 
arms of the society, and had the following inscription : — •*' Presented 
by the students of the Inner Temple to Mr. William Hnrlstone, on 
his completion of the 37th year of his connection with the society. — 
Trinity Term, 1851." 

Mr. Henry Sedgwick Wylde, barrister-at-law, has been ap- 
pointed one of the Registrars of the Court of Bankruptcy, in tne 
room of Mr. Charles Waterfieldj resigned. 

J. S. Mansfield, Esq., is appointed Stipendiary Magistrate of 
Liverpool. 

la Scotland Mr. Kutherford has succeeded Lord Moncneff, 
deceased, as a Judge of the Court of Session ; Mr. Moncrieff as 
Lord Advocate, and Mr. Cowan as one of the Lords Justi^siary, and 
Mr. Deas as Solicitor-General. 

M. Duncan Mac Neill has also been appointed ooe of the 
Lords Justiciary. 

A deputation from Jersey — Mr. Edward Nicolle Law and 
Mr. W. Grant Duraartesq>— had an interview with Sir Geoa^ Grey 
at the Home Office, to present a petition from the inhabitants of 
Jersey, praying for tbe establishment of a paid police, a sitting 
magistrate^ aiMl a Court of Requests for tbe recovery of small debts. 
It will be very wrang in the goveniment to ref«se some such measare 
of common justice to Jersey. We believe the abarne of the present 
system are infamous. 
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Arehbold — ^The Law relative to Pauper Lunatics, with Forms in all cases required 
in Practice; also the Law and Practice iu Appeals against Lunatic Orders. By J. 
F. Arehbold, Esq., Barrister. 12mo. 7s. 6d boards. 

Archer — An Index to the unrepealed Statutes connected with the Administration of 
the Law in England and Wales, commencing with the Reign of William IVth, and 
continued to the close of the Session 1850. By T. G. Archer, Solicitor. 8vo. 
5s, boards. 

Arnold — A Treatise on the Law relating to Municipal Corporations. By T. J. 
Arnold, Esq., Barrister. 12 mo. 12s. boards. 

Cockbum — A Letter to Sir A. Cockburn, M.P., Attorney- General, on Advocacy in 
the County Courts, by a Barrister. Bvo. Is. sewed. 

Colquhoun — A Summary of Roman Civil Law, illustrated by Commentaries on, and 
Parallels from, the Mosaic, Canon, Mahommedan, English and Foreign Law. Royal 
Bvo. part 3, 12s. 6d. 

Conveyancing — ^The Hand Book of Precedents in Conveyancing, with Practical 
Notes prepared by Counsel. l2mo. lOs. 6d, cloth. 

County C(mrts— New Rules of Practice to be observed in the County Courts, 
together with a Scale of Allowance to Witnesses, and of Fees payable on Proceedings 
therein, with Notes and a copious lodez. By a Banister. 12mo. 3s. sewed. 

Darling— 'Can a Clergyman create an Equitable Charge on his Living, under the 
Statute i & 2 Vict. cap. 1101 By J. Darling, Esq., M.A., Barrister. 8vo. Is. 
sewed. 

Godson — A Supplement to Godson's Practical Treatise on the Law of Patents for 
Inventions, and of Copyright in Literature, the Drama, Music, Engraving, and Sculp- 
ture, and also in Designs for the purposes of Sale and Exhibition. By P. Burke, 
Esq., Barrister. 8vo. 8s. boards. 

Hare — Supplement to a Short Proposal for Diminishing the Costs and accelerating 
the Determination of Suits in Equity. By T. Hare, Esq., Barrister. Bvo. Is. 

Lowes — The Act for promoting the Public Health, with Notes, and Appendix con- 
taining the Supplemental AcU of 1849 and 1850. By E. Lawes, Esq., Barrister. 
12mo. Third Edition. Bs. boards. 

Lttnd— A Treatise on the Substantive Law relating to Letters- Patent for Inventions. 
By H. Lund, Esq., Barrister. 12mo. 6s. cloth. 
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0/fp^n<— The Law of Chnrch OraameDts and Utensils; inclodiog Communioo 
Tables, Vestures, Organs, Candles and Crosses. By O. H. H. oTiphant, Esq , 
Barrister. 12mo. 5s, boards. 

Pru/caux— The Act to amend the Law for the Registration of Voters, with an 
Analytical Introduction, a Reference to Cases, and other matters of Election Law. 
By C. G. Prideauz, Esq., Barrister. 12mo. Second Edition. 5i. boards. 

Roscoe^A Digest of the Law of Evidence on the Trial of Actions at Nisi Prius. 
By H. Roscoe, Esq., Barrister. Eighth Edition, by E. Smirke, Esq., Barrister. 
Royal 12mo. 25«. boards. 

Stephen — Bar Etiquette (in reference to the Rule reauiring the intermediary 
Agency of an Attorney between Counsel and Client) : with an Analytical Account 
of the Alterations in Practice, proposed by the Common Law Commission. By J. 
Stephen, Esq., Barrister. 8vo. 1«. sewed. 

Sugden — A Concise and Practical View of the Law of Vendors and Purchasers of * 
Estates. By Sir Edward Sugden. 8vo. 21«. cloth. 

Wootrych — A Treatise on the Law of Waters, including the Law relating to 
Rights in the Sea, and Rights concerning Rivers, Canals, Dock Companies, Fisheries, 
Mills, Water Courses, &c. By H. W. Woolrych, Esq., Barrister. 8vo. Second 
Edition. 18s. boards. 
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Art. I.— public TRUSTEESHIPS. 



CHANCERY Reform is the popular cry of the day; it has 
already worked some valuable amendments in the jurisdic- 
tion of equity y and promises wholesome alterations for the future. 
The abuses complained of are confessedly numerous and flagrant^ 
but it is not wonderful^ when litigation is instigated by some of 
the worst passions of the human heart, that its instruments, 
Law and Lawyers, should themselves be occasionally defiled by 
the contact. Where the source is so impure and the stream so 
polluted, some allowance must be made for the state of the 
channel through which it flows. Reformers have hitherto rather 
followed the rivulets than sought the fountain-head of abuses ; 
consequently theirs has been a labour of cure rather than of pre- 
vention. Instead of directing their efforts to the diminution of 
the subject matter of equitable interference, they have laboured 
in the improvement of its administrative system. The object 
of the following proposal, on the contrary, is to ameliorate the 
Court of Chancery by removing from it altogether a vast amount 
of its most vexatious and merely formal business, instead of 
solely providing for its negotiation when there. The measure 
proposed not being retrospective or imperative, but only pro- 
spective and optional in its operation, propitiates in limine 
those " vested interests" generally so inimical to any innovation. 
It also possesses, as will be seen, the no mean recommendation 
of being self -supper ting. 

It is well known, that by far the greater portion of the juris- 
diction of the Court of Chancery is based on the system of 
trusts : and that the definition and enforcement of the reciprocal 
rights and duties of trustees and cestuis que trusts form the most 
important item of its functions. The one branch alone of trusts 
by express declaration, without reference to the various ramifi- 
cations of trusts by operation of law, is quite suflScient to justify 
this allegation. It is also equally notorious that the fiduciary 
relation of trustee or cestui que trust becomes applicable to 
almost every possessor of property at some period or other of 
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his life. It is a universal social compact^ regulating our dearest 
interests, which all good citizens are obliged to enter into, and 
on the due performance of which depends the happiness of the 
whole community. The untbankfulness and danger of the office 
of trustee is proverbial, and it can scarcely be otherwise, when 
nothing less than the exact performance of the trust is expected, 
and no expectation can be more Utopian. This may easily be 
conceived, when it is understood, to adopt the language of Lord 
Bacon, that for the private conscience of the trustee the general 
conscience of the realm, which is Chancery, is required to be 
substituted, and when also the extent and profundity of the 
science of equitable jurisprudence, which constitutes that re- 
corded conscience, is duly taken into account. Under the pre- 
sent method conventional requirement imposes an unsatisfactory 
obligation on all parties concerned. The testator or settlor is 
aware that he subjects his friend to an unremunerative and 
perilous burden, and that the representative of that friend in 
whom the trust may finally vest may be as unprincipled as the 
friend himself is honourable. Again, the friend, although pei^ 
fectly satisfied of the good faith of his present cestuis que trusts, 
cannot ensure that of the next generation* And if mutual 
amity be not preserved^ where is the administration of a trust in 
which some flaw may not be found? lo a multitude of cases 
the trustee or executor has alone the invidious chqice of throw- 
ing the estate into chancery, or fettering himself and family with 
liabilities. He is ofiered the melancholy alternative of ruining 
his own or his testator's family. Some idea may be formed of 
the efiect of the paternal care of the court on a small property 
by the fact, that an estate now in chancery, worth 8000/. per 
annum, costs yearly about 2000/, for management. Altogether 
the subsisting system results in this, that a man whose days 
have been rendered weary and nights sleepless to obtain a pro- 
vision for a helpless family, on his death-bed finds the enjoy- 
ment of his hard earnings secured to them on no greater certainty 
than the infallibility of friends, or the costly integrity of the 
Court of Chancery. Truly a happy reflection to smooth the 
pillow of one who would be at peace with himself and the world ! 
The foregoing is merely a very cursory allusion to a few of the 
inconveniences which accompany that personal confidence 
termed a trust, as more especially annexed to the person and 
acts of the trustee himself. A ponderous volume might be 
written on the difiiculties attending the very nature of trust pro- 
perty itself, as in its vesting and transition, difficulties which in 
a number of instances can only be remedied by the^ourt In 
evidence of this, we need only mention the Trustee Act of 1850 
and its precursors, commonly known as Sir E. Sugden's Acts. 
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The proposition hereby offered as a reparation of the majority 
of these evils is simply as follows. Let district public trustees 
and executors be named throughout the country. The commis* 
sioners of bankruptcy or county court judges afford exponents 
convenient of adaptation for the purposes of the experiment. Let 
eveiy cautious man making a will or settlement have the option of 
appointing the district officer trustee and executor, or trustee 
thereof. By virtue of this appointment, the property might then 
either vest absolutely in the appointee as effectually as' a bank» 
rupt's assets now vest in his official assignee, with all requisite 
powers of management, or be left to the ordinary alienation and 
limitation of the will or conveyance. It is opined, that the latter 
course would be most practical and least subversive of established 
custom. The public trustee would then be invested with certain 
powers and liable to certain duties, in the same manner as a 
common trustee. Discretions might be given and reserved to 
third persons, as to the wife, the protector of the settlement, 
just as is now done ; but the public officer should not be em- 
barrassed with a co^trustee in estate. It would be very desirable 
however, from abundance of caution, that some person should 
be appointed, whose signature with that of the public trustee 
should be indispensable to make a title to any species of trust 
property which passes by mere delivery. Thus in variations of 
mvestments such a joint receipt would be clearly a beneficial 
preservative from the unrestrained disposal of the public trustee. 
But where the trust was of realty there could be no reason for 
such a precaution; for to make away with a landed estate sur- 
reptitiously by a successful fraud would be next to impossible, 
since the hands it came from would be prim& facie evidence of 
notice against the purchaser. This protective trustee, as he 
might be called, would be no iurther concerned in the adminis- 
tration of the trust, than in seeing that the trust personalty was 
received or invested. Beyond that, he would not acquire the 
sliglitest authority or incur the least responsibility. His func- 
tion would be purely ministerial and controlled by the will of 
the public trustee. As a matter of course there should be an 
•adequate pow^r limited for the change and new appointment of 
these protective trustees. When a public trustee died or was 
removed from his office, his successor should stand possessed of 
the trust property upon the then remaining trusts of the original 
instrument in as full and ample a manner as his predecessor, 
without the expensive formalities of a new set of conveyances. 
An indorsement officially stamped on the first deed or deeds, 
stating the new appointment, should be deemed sufficient to 
carry on the title. The public trustee would be an officer of 
the court who would be regularly accredited and empowered as 
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fully as a Master in Chancery. In the general administration 
of the trusts he would act independently ; he would have liberty 
to examine upon oath for the acquirement of necessary informa- 
tion, and would in ordinary routine decide thereon, subject of 
course to appeal. If, indeed, any novelty should arise, any im- 

Eortant question of construction, or of contested rights, where 
e had not the light of precedents to guide him, he would be 
bound from himself to submit it to the more competent tribunal 
of one of the courts of chancery. This submission for adjudica- 
tion, his professional education and experience would enable him 
to put in the form of an exact statement or special case, precisely 
displaying the points in issue. This statement should be re- 
ceived as of equal authenticity with a master's report and dis- 
puted in like way by exceptions. In a great number of instances 
there would not be any contention, but the opinion of the court 
would be sought merely to satisfy the mind of the public trustee. 
For the avoidance of carelessness or inefficiency in these trustees, 
the Chancellor might be enabled to mulct them in exemplary 
costs when properly justified by condemnatory circumstances. 
The expenses of this state trusteeship could be met by the de- 
duction of a small per-centage on the estates admmistered. 
Usual charges attending the performance of trusts, as for money 
really expended, or work and labour done, might of course be 
made the subject of a taxed bill. 

So much for the scheme itself, in which the writer knows not 
whether there be any originality, though he can scarcely be- 
lieve in the fortune of striking out a new path in a route where 
there have been so many wayfarers before him. He will now 
proceed with more particularity to mention some of the most 
potent defects of the present organization of trusts, which would 
be clearly remedied by the suggested change. 

At the very inception of a trust the nominated trustee is in- 
volved in a snare; for, although dissentient, he may suddenly 
discover himself oppressed with a load he will most likely have to 
carry to the grave, and finally leave behind him as a legacy of an- 
noyance and litigation to his children. Some trifling act of as- 
sistance to the bereaved family of his testator, dictated by com- 
passion, or even an intended movement of avoidance, will be con- 
stituted by the court into an acceptance of the trust; and the 
poor man becomes a victim for the rest of his days to the horrors 
of impending equity, in comparison with which the sword of Da- 
mocles were happiness. Certainly, the form of disclaimer is now 
settled which will release from liability, provided always there 
have not been any ambiguous actings previously. But some per- 
sons do not consider it safe or pleasant to meddle with '^ the skin 
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of an innocent lamb" on slight provocation. The writer remem- 
bers a case in chambers in which two trustees unequivocally 
refused either to act or disclaim. Some family quarrel had 
taken place^ the malcontents were Welchmen, — were farmers, 
and relatives of the parties interested ; facts which will give 
some notion of the virulence and obstinacy displayed. The 
matter was not worth going to law about, so at last, an estate 
was sold at a reduced value from the consequent defect in the 
title, and a learned conveyancer repaired the trust breach as 
best he might. It will be seen from the following case, that a 
seeming and designed repudiation may be construed by equity 
into an acceptance ; that acting under counsel's opinion is no 
extenuation, whatever the conflict of authorities ; and that no 
astuteness short of a spirit of prophecy will suffice to preserve 
the unfortunate nominee to a confidence. (Wich v. Walker, 3 
My. & Cr. 706.) Here a testator gave a legacy of 1100/. to two 
persons, upon certain trusts for the benefit of his daughter and 
her children ; and then gave a messuage to the same persons, 
upon trust for his widow for her life, and, after her decease, 
upon trust to convey the same to his grandson on his attaining 
the age of 21. He appointed his widow sole executrix. When 
the widow died the grandson had attained his majority. The 
trustees netyer acted in the trusts. They were solicited by the 
grandson to make over the messuage to him, and being advised 
by counsel, that a conveyance might be safely executed by them 
without constituting an acceptance of the trusts of the will, they 
by a deed, reciting the will, the death of the widow, and the 
majority of the grandson in her lifetime, " whereby it became 
unnecessary for them to act in the trusts declared by the will, 
and in fact they never intermeddled therein, but inasmuch as the 
legal estate in the said messuage was still outstanding in them, 
they had consented, at the request of the grandson, to convey 
such estate to him," — conveyed the devised messuage to the said 
grandson. A bill was filed by the parties interested in the* le- 
gacy of 1100/., which prayed an account against the personal 
representatives of the widow, and further sought to make the 
then surviving trustee personally liable to make good the legacy 
in question with interest, on the ground that he had accepted 
the trusts of the testator's will. It was held by the Vice-Chan- 
cellor, and affirmed on appeal by Lord Cottenham, that the ex- 
ecution of the deed was sufficient evidence of acceptance of the 
trust, and constituted the surviving trustee liable for any default 
by the widow executrix deceased or her representatives. This 
equitable iniquity was perpetrated in despite of the dicta of no 
less a judge than Lord Eldon, in Nicholson v. Wordsworth, 2 
Swan. ; and which probably influenced the opinion of the trusr 
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lee's professional adviser. Lord Eldon there said, '^ My opinion 
iS| that if a person who is appointed co-trustee by any instru- 
rn^nt, executes no other act than a conveyance to his co-trustees, 
when the meaning and intent of that conveyance is disclaimer, 
the distinction is not sufficiently broad for the court to act upon. 
I can find no case which has decided, nor can I find any reason 
for deciding, that where the intent of the release is disclaimer, 
the inference that the releasor has accepted the estate shall 
prevent the effect of it." An unlearned person would naturally 
imagine that a chancellor was not obliged to stand on logical 
or leg*al exactness, and that although in strictness a conveyance 
implied an estate to convey, yet that the expressed intention 
would have had primary weight in a cour^ of conscience. 

Suppose the pons assinorum crossed, and the trustee and ex- 
ecutor in full undoubted possession of all the dignity .of his 
newly assqmed capacity. His first duty will be to get in as 
expeditiously as possible the assets of his testator ; a duty some- 
times modified by special directions. An omission in the due 
realization of the property ; ignorance of what securities should 
be left outstanding and what called in, will be treated as crimesi, 
and visited severely with equitable pains and penalties. Should 
there be a power of sale, to ensure a valid execution, its terms 
must be pursued with the greatest exactitude. Some powers of 
sale will be lost by the disclaimer or death of a co-trustee ; and 
questions on the ability of a trustee to give good receipts for the 
purchase money, may be determined by the intention of the tes- 
tator, presumed from minute circumstances of the state of the 
cestuis que trusts, or the specialty of the trust itself. The trus- 
tee will next perhaps have to grapple with the legal niceties of 
marshalling assets, of repetition of legacies, or of satisfaction. 
In the latter he will perchance learn to discriminate between a 
testator's regard for his child and his creditor. He will find that 
a trifling difference in the debt and legacy will, in favour of a cre- 
ditor, rebut the presumption of satisfaction, but that the most 
palpable distinctions between a portion and legacy will not suffice 
to give the child the benefit of the testator's bounty. He will 
be told that the perfection of reason imputes to the parent a 
ridiculous act of supererogation, a double donation of the same 
subject, rather than admit the possibility of bis wishing to be 
more generous to one child than to another. To quicken the 
trustee's inspiration in his new study, he will be also informed 
that the smallest mistake in the distribution of the estate will 
be at his own peril. Assumed that he is prudent and has en- 
gaged professional assistance at the outset Still, solicitors are 
not omniscient, cases for counsel do not always contain an im- 
partial exposition of facta, nor are counsel themselves infallible. 



Public Trusteeships. 179 

And eventually should all go smoothly as a marriage peal, the 
learned who make this sweet harmony must be well paid for 
their trouble. 

The perplexities of immediate distribution being overcome, 
probably the next pressing duty will be that of investment. 
Losses accruing from any delay, any momentary neglect, or any 
mistake in the application of the funds, will fall upon the un* 
conscious trustee with all the fell malignity of a bill for an ac^ 
count. If there are renewable leaseholds, he must invest to 
meet the fines for renewal, and adjust the almost inappreciable 
proportions of cost between tenant for life and remainder-man. 
Then again no matter how available a security offers, the three 
per cent, consols alone will hold him harmless. Should he be 
weak enough to confide in his knowledge of plain English, he 
will possibly have to pay dearly for his vain self-reliance. For 
example, it is decided, that an authority to lend on such per- 
sonal security as trustees shall think sufficient, will not justify 
a loan to the husband of a cestui que trust who is in trade, or 
indeed to any trading concern, l^o allowance is made for 
human sympathies. Lord Langdale, in Fyler v. Fyler (3 Beav.) 
remarked, '' Cases which are very painful are not unfrequent in 
^ this court; we find a married woman throwing herself at the 
^^ trustee, begging and entreating him to advance a sum of money 
'^ out of the trust fund to save her husband and her family from 
** utter ruin, and making out a most plausible case for that pur- 
^^ pose. His compassionate feelings are worked upon, he raises 
^' and advances tne money; the object for which it was given en- 
^^ tirely fails, the husband becomes a bankrupt, and in a few 
'^ months afterwards the very same woman, who induced the 
'* trustee to do this, files a bill in a court of equity to compel 
^^ him to make good that loss to the trust These are cases 
*^ which happen. They shock every one's feelings at the time; 
** but it is necessary that relief should be given in such cases, 
" for if relief were not given, and if such rights were not dis- 
^' tinctly maintained, no such thing as a tnist would ever be pre- 
*' served. " The conclusion is most true, but it affords no reason 
why there should be an imposition on society which incurs so 
severe a contest between duty and benevolence. 

The maintenance, education, and advancement of infants af- 
fords constant work for Chancery. In minor cases the court 
grants such assistance upon petition; but should the magnitude 
of the income warrant the expense, a bill is filed, succeeded by 
its beautiful continuity of process. An express power of main- 
tenance at the discretion of trustees will not authorize them to 
advance for that purpose in the lifetime of the parents without 
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the saDctioD of the court. Chancery will have a bite at the 
oyster. Even where the parent has been proved too poor to 
support the infant and maintenance accordingly allowed, the re- 
payment of former outlays on that account was not suffered. 
(Ex parte Bond, 2 My. & K.) 

Keeping up a trusteeship by the appointment of new trustees 
in the place of those deceased or desirous of retiring, and by 
vesting the property effectually in the continuing and new 
trustees as joint tenants, is one of the most technical and 
expensive operations of conveyancing. The smallest oversight 
leads sometimes to incalculable and fatal confusion. A word 
out of its place in the power of appointment, a slight slip of 
the ingrosser's pen, or the attorney's eye, may nullify every 
attempt at rectification. The least variation from the usual 
form necessitates the conveyancer's most anxious attention. 
Say, that a power of new appointment is limited to a " sur- 
viving or continuing trustee.' It is thought by the erudite 
superstitious, that a surviving trustee should not appoint two 
trustees in the place of himself and the deceased trustee, but 
first appoint a person in the room of the deceased trustee, and 
then the person so substituted may, as continuing trustee, ap- 
point a new trustee in the place of the one desirous of retiring. 
When there are many different kinds of trust property the in- 
genuity of the draftsman is taxed to the utmost. Where the 
property is realty, settled to uses, there must be a revocation, a 
conveyance to a provisional trustee, and a re-conveyance by 
such provisional trustee to the remaining and newly appointed 
trustees upon the old uses. Personalty always demands an 
assignment and re-assignment to obtain a joint-tenancy in the 
continuing and new trustees. Besides all this double toil and 
trouble, the retiring trustees will probably want voluminous 
releases. It may be that the trust has not the felicity of k 
power to change and renew trustees, or that it is destroyed by 
some inadvertency, when recourse to Chancery is inevitable. It 
also frequently happens that a trustee is lunatic, is an infant, or 
is contumacious, that he is out of the jurisdiction, that it is un- 
known whether he be living or dead, or which is the surviving 
trustee, or whether the surviving trustee left a heir or devisee, in 
all which events a Chancery process must ensue. 

Now on the hypothesis that a trustee has scrupulously ful- 
filled his trust, and retires with a due release, and with the 
united thanks of his cestuis que trusts, — is he to be considered 
free from future danger ? The well known case of Knatchbull v. 
Fearnhead (3 My. k Cr.) directly manifests the contrary. There 
a breach of trust took place in the years 1801 and 1804 re- 
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spectively. The two trustees implicated therein died, one in 1814 
and the other in 1824. The suit was instituted in 1833 to 
charge the personal representatives of the trustees deceased with 
the loss consequent on the alleged breach of trust. The execu- 
tors of one trustee admitted in their answer the receipt of suffi- 
cient assets, and stated that they were wholly ignorant of the 
existence of any such trust as in the bill alleged until 1830, 
and that they had accordingly administered the estate of their 
testator, and finally divided the residue among the residuary 
legatees. Notwithstanding their total want of knowledge, not 
only of the breach but of the very trust itself, they were held 
liable to make good the loss, occasioned by the misfeazance of 
their testator, out of their own proper monies, and the Chan- 
cellor laid it down, that a trustee and executor, who pays 
away residue without passing his accounts in the court, does 
so at his own risk. 

In all that has been before adduced we have given the trustee 
credit for good faith and right intentions. If he be dishonest 
and of evil intent his powers of malversation are unlimited. 
He may spoliate to any extent by wilful default or fraudulent 
alienation. He may freely appropriate the trust personalty to 
his own use, and convert the realty to personalty for a similar 
design. A person purchasing a trust estate with full notice of 
the fraud may make a good title to a purchaser from himself 
without notice and mutatis mutandis. He may collude with a 
profligate husband or unnatural father in cheating the wife and 
children out of their lawful provision. And when the cestuis 
Que trusts become capable and desirous of seeking redress for 
their wrongs, their remedy is a suit in Chancery and the personal 
responsibility of an insolvent trustee — a ruinous superannuated 
justice, and tardy restitution of — "no effects." 

Enough has now been said, it is hoped, to demonstrate the 
deficiencies both in principle and in expediency of the present 
structure of trusts. The institution of a public trusteeship 
would meet all the evils impeached. The commencement of a 
trust would be unequivocal and its transmission simple and in- 
expensive. Its multifarious duties would be performed with 
regularity by an experienced and unprejudiced person. The 
trust property would be guaranteed from waste and misappro- 
priation. Family feuds would cease for want of a ground of 
contention, and in conclusion the Court of Chancery would 
be relieved of a vast quantity of scandalous and contemptible 
business, calculated to bring discredit on any judicial system. 

T. W. L. 
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Art. II.— Thb LIABILITIES in this COUNTRY of 

FOREIGN SOVEREIGNS. 



TWO decisions have very recently been made by the Court of 
Queen's Bench, which involve matter of so much import- 
ance to merchants and others having dealings of any kind with 
foreign crowned heads, as well as interest to the profession, 
both from their bearing on that subject and upon questions of 
the extent and nature of the custom of proceeding by way of 
foreign attachment in the ancient courts of the city of London, 
that we hasten to lay before our readers some observations on 
the law therein laid down. Judgment in both these cases was 
delivered on the 28th of May last. The short statement of the 
first of thiem is as follows.^ Some time ago the present Queen 
of Portugal's government took possession of certain monies of 
A., then in the hands of his banker at Lisbon. A., finding that 
the Queen of Portugal has a sum of money in the hands of B., 
within the city of London, attaches the last-mentioned sum by 
means of the usual process of foreign attachment, issuing out of 
the Lord Mayor's Court. The queen moves for a prohibition, 
and the questions made are, whether the goods of a sovereign 
prince are liable to this process, and whether such process is 
available at all where the cause in the first instance arises ont 
of the jurisdiction ? The Court of Queen's Bench have decided 
both questions in the negative, relying in the first instance 
partly on the statute 7 Anne, c. 12, making void from the date 
thereof all process whereby the person of any ambassador, or of 
his domestic servant, may be arrested or his goods distrained or 
seized; and making all persons prosecuting, soliciting or exe- 
cuting such process violators of the law of nations and dis- 
turbers of the public repose, and subjecting them to such penal- 
ties and corporal punishment as the Lord Chancellor and the 
two Chief Justices, or any two of them, shall think fit; and 
partly on the circumstances attending the passing of that sta- 
tute, which are thus treated in the judgment. ** On the occa- 
' sion of the outrage (the arrest for debt of the Russian ambas- 
sador) which gave rise to that statute. Lord Holt was present 
as a privy councillor to advise the government as to the fit 
steps to be taken, and with his sanction seventeen persons, who 
had been concerned in aiTcsting the ambassador, were com- 

' De Haber v. Queen of Portugal. 
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mitted to prison, that they might be presented by information 
at the suit of the Attorney-General. Can we doubt that in the 
opinion of that great judge the sovereign himself would have 
been considered entitled to the same protection, immunity and 
privileges as the minister who represented him?" Now, pass- 
ing by the irregularity of a chief justice sworn (as was the 
fact) a privy councillor for the ococmon^ advising in the ca- 
bine4; on the committal of parties whom he was afterwards 
himself to try, and whom he did try, and many of them being 
convicted of the facts, he reserved the question of law, how fiir 
the facts were criminal, to be afterwards argued before the 
judges, — which question was never determined^ — let us observe 
that the whole question, whether the sovereign would have been 
considered entitled to the same immunities as his ambassador, 
depends not on Lord Holt's opinion, much less on any infe- 
rence as to what his opinion might have been, if the case had 
arisen, but solely on the law of nations, which is part of the 
common law. Nevertheless, is it not obvious that the offence 
of these parties must have been, in the opinion either of Lord 
Holt or of the judges, or both, of a very slight character, other- 
wise a little more punishment would probably have been inflicted 
upon them than they actually suffered? They do not appear to 
have been punished at all, or even ever to have had judgment 
against them. Then the law of nations, as most lawyers know, 
is gathered from usage and authority, and common consent.^ 
li\xt the usage of nations at the time of the above-mentioned 
outrage, and long after, was to arrest ambassadors for debt, &c. 
much like other people. VatteP mentions a case of a foreign 
minister in France, in 1771, and nine years after the above event 
Count Gyllenborg, the Swedish ambassador to the court of St. 
James's, had his papers seized, and was himself arrested and 
sent home in custody on suspicion of a misdemeanor, notwith- 
standing the statute and the law of nations, which it professes 
to declare and confirm.* Grotius, the father of the law of 
nations, lays down the rule with very considerable hesitation. 
" De non violandis legatis," he says, " difficilior est queestio, et 

« 1 Bla. Com. 255. 

' Grotius, Prolegom, 40; Bynkersh. de Foro Legator, c. 3; Fennings v. Lord 
Grenville, 1 Taunt. 24S; per Lord Stowell, Le Louis, 2 Dods. 241 ; Flad Oyen, 
1 Robins, 140; Wheaton, pt. i. c. i. s. 7; and see 6 Beav. 45. 

' Bk. iv. ch. viii. s. 110, and another case of the ambassador of the King of 
Portugal, imprisoned for debt at the Hague in 1668, by order of a court of jus- 
tice, of which Puffendorf was a member, is mentioned in the same place. 

* 5 How. Sta. Tri. 508; 2 Ward's Law of Nations, 548, and see a vast number 
of cases of arrests of ambassadors, mentioned 5 How. St. Tri. 479, 491, 492, 
496, and the reason for ambassadorial privilege, 20 How. St. Tri. 1130, 1134. 
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vari^ a Claris hujus seeculi ingeniis tractata^^" though he con- 
cludes on the whole for their irresponsibility, and for the eX'- 
emption of their goods from attachment for debt, &c» Puffendorf 
only claims for them in very short and general terms the right 
of personal security.* Even with respect to the right to per- 
sonal freedom from arrest of a foreign sovereign coming into 
another country on a visit of pleasure, authorities and writers 
on this kind of law are not at all agreed. Vattel says he can- 
not, in such case, be treated as subject to the common law, for 
the weak reason (as it seems to us) that it is not to be presumed 
that he has consented to suck subjection.^ In Calvin's case, 
the Court, which consisted of all the judges and Lord Chan- 
cellor Ellesmere, laid down the law thus, ** If a king of a foreign 
nation come into lingland, by the leave of the king of this realm 
(as it ought to be), in this case he shall sue and be sued by the 
name of a king, &c."^ Lord Langdale, in a case of consider- 
able note,^ observed, 'Hhat no case had been produced in which, 
upon the question properly raised, it has been held that a sove- 
riign prince, resident within the dominions of another prince, is 
exempt from the jurisdiction of the country in which he is; 
there was no precedent, no law, no evidence of the common 
consent of nations, no usage which can be relied on. It must 
be admitted that all the reasons assigned for the immunity of 
ambassadors are not applicable to the case of sovereign princes: 
it has been truly observed that an ambassador, if exempt from 
the coercive power of the law, in the country where he is, may 
nevertheless be compelled to submit to justice by his prince in 
his own country, but that if you exonerate the prince himself, 
justice fails altogether." But he concludes, '^ I think on the 
whole it ought to be considered as a general rule, in accordance 
with the law of nations, that a sover(^ign prince resident in the 
dominions of another, is exempt from the jurisdiction of the 
courts there ;" and Wheaton lays down similar doctrine, citing 
authorities, however, which do not bear out his position.^ Ward 
says, a sovereign prince in a foreign country cannot be tried by 
the courts of that country, though he may, upon provocation, 

' De Jure Belli et Pac. lib. ii. cap. xviii. a. 4— 7, 9. 

^ De Jure Naturae et Gent. lib. ii. c. iii. s. 22. 

' Vattel, bk. iv. c. vii. s. 108; and he treats as an absurdity the notion that 
a foreign sovereign who enters another country without pennission may be 
arrested. 

* 7 Rep. 15 b, and see S. C. Moor. R. 803, showing this not to be Coke's 
comment, but the resolution of the court. 

* Duke of Brunswick v. King of Hanover, 6 Beav. 40, 47, 48, 51. 
Law of Nations, part i. cap. ii. s. 10. 
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be proceeded against with open violence, in the same way as if 
he had remained at home and war had been declared against 
bim.^ Lord Abinger laid down that, as a general proposition, 
a sovereign prince cannot be made amenable to any court of 
judicature in this country.* Neither Grotius nor Puffendorf 
appear tohave treated of this question ; but Bynkershoek^ says, 
^' Scio et in Geldri^ et alibi principes externosinterposito arresto 
in jus vocari, ut adeo ea res in mores transivit ut tanquam de re 
liquid^ nunc equidem inter omnes videatur constare," having 
previously expressed an opinion that a foreign prince in another 
territory, doing any thing amenable to the criminal laws, ought 
to be warned to depart, like an ambassador,^ adding, ** In causSi 
seris alieni idem dixerim ; nam arresto detinere principem ut aes 
alienum expungat, quamvis fort^ strict! juris ratio permitteret, 
non permittat tamen analogia ejus juris quod de legatis ubique 
gentmm receptum est" (which we have seen does not apply) ; 
but he goes on to deny that the question can be decided by the 
law of nations, inasmuch as examples (he says) are wanting.^ 

Here are considerable varieties of opinion certainly ; but 
whichever way the authorities may be thought to preponderate 
on the question, there can be no objection to examining it in an- 
other point of view. Lord Red esdale considered that to refuse a 
foreign sovereign the right of suing in our courts might be a just 
cause of war/ But then the obligation of being sued does in 
effect follow of course. For certainly in case of an action in the 
common law courts a set-ofF must needs hold good against a 
royal as well as any other plaintiiF by the statute ; and in case of 
a suit in equity it has been decided by the House of Lords,^ that 
such a plaintiff stands on the same footing with ordinary suitors 
as to the rules and orders of the Court of Chancery, and is 
bound like them to answer a cross bill personally and upon oath. 
In the case of the King of Spain v. Mendizabal, Lord Eldon, 
C, made an order restraining the defendant from bringing an ac- 
tion at law,7 which order would have been idle if the defendant 
had no common law power of bringing such an action. Sir 
John Leach also distinctly laid down that a foreign sovereign or 

> Law of Nations, vol. ii. p. 590, and Supp. 598, 599; so Zouch, Solut. Qusest. 
de Jud. Legat 84. 

« Glyn V. Soares, 1 Y. & Col. (Exch.) 698. 

* De Foro Legator, c. 4. 

* De Foro Leg. cap. 3. He mentions the case of a Duke of Mecklenburg 
arrested in Holland in 1693 for debt. 

* HuUett V. King of Spain, 2 Bli. N. S. 60. 

' S. C. 1 Cla. & F. 333 ; and see Duke of Brunswick v. King of Hanover, 6 
Beav. 1. 
^ Per Sugden, arguendo, 1 Sim. R. 101. 



186 Liabilities in this Country of Foreign Sovereigns. 

goyernment could both sue and be sued in the courts of this 
country.^ Even the judges who incline to draw the line more 
strictly, fully admit that where a foreign sovereign files a bill or 
prosecutes an action in this country, he may be made defendant 
to a cross bill or a bill of discovery in the nature of a defence 
to the proceeding which the foreign sovereign has himself 
adopted,^ which surely admits the principle of responsibility to our 
courts; for it seems almost frivolous to say, that if A. sues B. the 
latter shall take advantage of that as an admission of A/s liabi- 
lity to the jurisdiction, but that such admission shall not be good 
for the purpose of C.'s action; the admission, it would seem^ if 
once made, is good for ever. At any rate by no judge or au- 
thority is it held as the Court of Queen's Bench held in the case 
we have referred to, that to sue a foreign sovereign was an insult. 
But is the summons to the debtor, which in the Lord Mayor's 
Court is a necessary preliminary form to obtaining a foreign at- 
tachment against the goods of the debtor in the hands of the gar- 
nishee and to which the above language was applied, anything 
but a mere form ? Lord Mansfield thought not when he said, 
the rest of the court agreeing, that the very essence of the custom 
is that the defendant shall not haye notice.' In fact, attach- 
ment is not equivalent to arrest, for if it were it could not have 
been available against the goods of a corporation, which the le- 
gislature thought it was when they expressly exempted by stat. 
9 & 10 Will. IIL c. 44, s. 74, the stock of corporations created 
under that act from being '* subject or liable to any foreign at- 
tachment by the custom of the city of London or otherwise.^" 
Attachment is a proceeding not in personam but in rem^ and has 
been therefore likened to a confiscation in the Exchequer.^ 
Therefore it seems difficult to perceive how such a proceeding 
can be an insult to a foreign sovereign. Nor does it appear at 
all clearly to be any breach of the law of nations* Neither 
Grotius nor Puffendorf, the great masters of that lore, treat the 
question whether a foreign sovereign can be sued in the courts 
of another country, much less do they expound the law as to 
the liability of such sovereign's goods, locally situate in another 
country, to the payment of his debts. In fact, we believe it will 
be found that Van Bynkershoek is the only legist who has laid 

> De la Terre v. Beruales, 1 Hovend. Supplem. to Ves. jun. 14d. 

* 6 Beav. 38. 

» Tamm v. Williams, 3 Dougl. 281. 

* See case of Hamburg Company, 1 Mod. 212; S. C. Freem. 207. 

* Day V. Paupierre, 18 Law J. (N. S.) Q. B. 270; Bromley v. Peck, 5 
Taunt. 852; Wood v. Thompson, id. 851. 
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down anything on the subject; he says/ ''Quod ad bona exter- 
noram principum non una tamen omnium sententia est/' but he 
states nis full assent to the doctrine, that the property of a 
foreign sovereign is subject to the jurisdiction of the country in 
whicn it is; and he mentions instances as follows. The Elec- 
tor of Brandenburg in 1628 had his goods arrested by a credi- 
tor by order of the States^Greneral. Money belonging to the re^ 
public of Venice was attached in 1670 by a merchant of Am- 
sterdam. Gk>ods of the Duke of Mecklenburg were arrested in 
Holland in 1689 by a creditor. Goods of the King of Prussia 
were attached in 1716 by order of a Dutch court of justice. 
And Vattel^ says generally, the ''conventions and contracts which 
the sovereign, in his sovereign character and in the name of the 
state, forms with private individuals of a foreign nation, &11 
under the rules we have laid down with respect to public treaties.'' 
One of these rules is,'* — It is a settled point in natural law that he 
who has made a promise to any one has conferred on him a real 
right to require the thing promised, &c. These passages however 
relate more directly to toe second of the cases, Wadsworth v. 
Queen of Spain, which we mentioned as having been decided by 
the Court of Queen's Bench, but which differed very slightly from 
the former. However that court now holds that a foreign sove* 
]::Bign cannot be compelled to discharge a public debt due to a sub- 
ject of Great Britain by any process in our courts ; and that to 
institute such a proceeding against the go^s of a foreign sove- 
reign in the Lord Mayor s Court of the City of London is an 
insult ; and finally settles a much vexed question by declaring 
that the process of foreign attachment is never applicable where 
the original cause of action between the plaintiff and defendant 
arose without the jurisdiction of the city. The last point is of 
great importance to merchants in the city, inasmuch as it very 
much narrows the applicabihty of the process, which, according 
to several strong authorities, was not so limited, although there 
certainly was authority, and that very high authority, the other 
way. 

' De Foro Legat c. 4. 

' Bk. ii. cap. 14, s. 214. And see Bodin de Republ. lib. i. cap. 8, p. 135, to 
the same effect. i 

* Bk. ii. cap. 12, s. 163. 

J.G. 
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Art. III.— The SCOTCH BAR and the HOUSE of 

PEERS. 



FROM the following documeat our readeis will learn that the 
Scotch bar have taken up the constitution of the House of 
Peers, as a court of appeal from Scotland, in right earnest. 
And we understand that at the meeting of the next parliament 
great exertions are to be made with a view of having^ e£Pect 
given, in some way, to the recommendations of the Report, 
which, we believe, proceeds from one of the ablest and most 
distinguished lawyers of whom the bar in Scotland can boast. 
The proposal made must be a delicate and difficult one for the 
legislature to entertain, just, fair and reasonable though it must 
on all hands be admitted to be. But we have the pleasure to 
state that nothing has transpired, in the communications with 
government, to whom the Report has been submitted, calculated 
to discourage our friends in Edinburgh. The anomalous cha- 
racter of the existing system has been admitted, and we may 
even go the length of saying that the argument, derived from 
its having hitherto " worked well," has been allowed to afford 
no sufficient justification of the essential error and radical 
injustice of its principle. The Scotch bar are therefore sanguine 
that the Lords will, ere long, present such supreme judicial 
qualities, as will attract their confidence and command their 
respect. In reading this Report the English lawyer should 
know, that the Scotch bar, when met together in their corporate 
capacity, are a Faculty — they are termed " the Faculty of Advo- 
cates," and their chairman is called " the Dean of Faculty." 
Engaged in court, in the exercise of their professional functions, 
" they," in the words of Lord Brougham, " form the bar of that 
ancient kingdom." They are the bar, and thus they speak on 
the appellate jurisdiction. 

" Extract from Minutes of Faculty of 10th July, 1851. 

" The Dean present. 

^^ The Dean stated that he had called the meeting for the purpose of 
directing the attention of the Faculty to the Bil^ " to improve the 
Administration of Justice in the Court of Chancery, and in the Judicial 
Committee of the Privy Council," which had recently been introduced 
into the House of Commons. 

'^ Mr. Inglis moved that a committee be appointed to consider the 
Bill, with instructions to report to another meeting of Faculty, to be 
held during the present session, which was seconded by the Solicitor- 
General, and unanimously agreed to. 

^' The following gentlemen were appointed members of committee, 
viz., the Dean of Faculty, the Solicitor-General, Messrs. Marshall, 
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Neaves, Inglis^ T. Mackenzie, Penney, and Macfarlane. Mr. Inglis, 
Convener. 

" Report of the Committee of Faculty, appointed on the 10th July, 
1851, to consider the Bill ' to improve the Administration of 
Justice in the Court of Chancery, and in the Judicial Committee 
of the Privy Council/" 

"The committee have bestowed as much time and attention on this 
subject as was consistent with the expressed desire of the Faculty for 
an early report. 

" It is gratifying to be able to state, that the views which are now 
to be submitted as the result of the committee's deliberation, were 
adopted unanimously, and without any hesitation. 

" The committee think it unnecessary to say a word on the feeling 
now almost universally prevalent among the profession and the public, 
that the time has come when it is indispensable to the due adminis- 
tration of justice, that some provision of a permanent character shall 
be made for the future, to secure that the House of Lords, when sitting 
to hear Scotch appeals, shall receive adequate and sufficient infonna- 
tion as to the law and practice of Scotland. 

" The consideration of this subject has been forced upon the Faculty 
at the present time by a variety of circumstances — in particular, by 
the 15th section of the Court of Chancery and, Judicial Committee 
Bill, now pending in parliament, and reaa a first time in the House 
of Lords, on Monday the 14th July, which provides for summoning 
the judges of the equity courts of England to assist the House of 
Lords, when sitting as a court of appeal m chancery cases. 

"It is a novelty in practice to take the assistance of the equity 
judges on appeals, and it has been suggested, in a recent debate in the 
House of Lords, that a similar provision should be made for sum- 
moning the Scotch judges in Scotch appeals. 

" Various other plans have recently been proposed for altering and 
amending either the constitution or the practice of the court of appel- 
late jurisdiction, and there seems little reason to doubt that the whole 
subiect will very speedily be discussed in one or both Houses of Par- 
liaient. ^ ^ 

" It appears to the committee to be the duty of the Faculty, both 
to the profession and the public, to take a distinct position, and to 
suggest some means of obtaining what the committee have already 
stated to be, in their opinion, in&pensable to the due administration 
of justice in the court of last resort. 

" It is altogether impossible to deny, that there is a growing im- 
pression .in this country that the arrangements under which Scotch ap- 
peals are heard and disposed of are unsatisfactory. The committee have 
reason to believe that m this view the Faculty generally concur. And 
they are bound to say, that they think the feeling would have been 
greater, but for the fortunate circumstance, that two very distingushed 
members of the House of Lords, who have for some years taken a part 
in the hearing of Scotch appeals, are well acquainted with the prin- 
ciples, and also, in so far as is possible in the case of English lawyers, 

VOL. XV. NO, XXIX. P 
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with the practice of the law of Scotland. But it would be obviously 
unsafe to rely on the continuance of such an accidental combination 
of l^al acquirements in those who, for the time, may act as judges of 
appeal. 

<^ For ensuring a due representation of the law of Scotlan4 in the 
House of Lords, the committee find, on inquiry, that two proposals, 
and two only, have been at different times made. 

" The Faculty are aware, that in the 6 Geo. IV. c. 66, provision is 
made for summoning the Scotch judges in the trial of peers, for crimes 
or offences committed in Scotland, before the High Court of Parlia- 
ment, or the Court of the Lord High Steward. In the year 1834, 
Lord Brougham (then Chancellor) introduced a bill into the House of 
Lords for regulating the exercise of the appellate jurisdiction, in which 
this provision, or one conceived in similar terms, was made applicable 
to Scotch appeals. In 1842, Lord Campbell introduced three bills, 
one of whicn contained a clause providing for the summoning of the 
English equity judges, and upon that occasion his lordship is reported 
to have said, ^ ' I have not ventured to include the Scotch judges, 
on account of the distance of their residence ; but it may be matter for 
future consideration whether they ought not to be included.' 

^* On the other hand, a proposal is said to have been made in 1825 
or 1826, in the time of Lora Liverpool's administration, to give to 
some Scotch lawyer of eminence a seat in the House of Lords, but 
whether as a member of the House, or in the capacity of an assessor, 
the committee do not know. They believe, however, that the design 
has been so far matured, that the Right Hon. Charles Hope, late 
Lord President, was selected as the person to fill the new office. This 
proposal was repeated about the vear 1834, when it was understood 
that the late Lord Corehouse was mtended to be selected. 

" The committee are not aware, that any other project has ever been 
formed, or at least publicly proposed, for attaimng the end now in 
view; and they do not feel themselves in a condition to make an^ 
new suggestion. They will, Aerefore, confine themselves to a consi- 
deration of the two plans above mentioned. 

"^'The committee are of opinion that the summoning of the Scotch 
judges to assist at the heanng of Scotch appeals is neither expedient 
nor practicable. In the present condition oi the Scotch courts, when 
the judicial establishment has been reduced to the lowest point con- 
sistent with the business of the country being carried on with reap 
sonable despatch, it would be quite impossible to provide for the 
temporary absence from Scotland of any one or more of the judges, 
without seriously disturbing the progress of business, and inflicting 
great injury and hardship on suitors. Vor this reason the committee 
think the plan impracticable. But farther, considering, that most of 
the important causes which are carried to appeal, are decided either 
by the whole court, or after a consultation of all the judges, it appears 
that the learned judges are, in some degree, disqualified for the per- 
formance of the duty for which they would be summoned, seeing that 
they have judged, or at least formed opinions, on the merits of the 

' Hansard, vol. 60, p. 1247. 
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causes appealed, whai they depended in the court below. There is 
the high authority of Lord Brougham for holding this to be a dis- 
qualification; for in introducing the bill of 1834| already mentioned, 
his lordship remarked, ^ * It was neoessaiy that the judges of the 
court of appeal should not be those whose decision was appealed 
against. ' And in a recent case ^ the same noble and learned lord 
took occasion to explain and enforce the objection at much greater 
length. For the reason now stated the committee think this pkm 
inexpedient. 

"But the Committee have arrived at an opposite conclusion, as re- 
gards the proposal, that a Scotch lawyer of the highest standing and 
eminence should be appointed to assist the House of Lords in the near- 
ing of Scotch appeals. It is not for the Faculty to deal with the mode 
in which this proposal may be carried into execution, or to consider 
whether the holder of the new office should sit in the House of Lords 
as a member of that high tribunal, or in what other capacity. But, 
throwing out of view these matters of detail, the commitee are clearly 
and unanimously of opinion that such a judicial appointment is well 
calculated to attain the very important object in view. 

"An objection has been suggested to the arrangement now proposed, 
on the ground that the hearing, or assisting in hearing Scotcn appeals 
in the Mouse of Lords would not afford sufficient occupation ror the 
learned person appointed to this duty. The committee think the ob- 
jection admits of a very easy and satisfactory answer. They are far 
fitMn wishing that the judge who is to assist the House of Lords in 
hearing Scotch appeals snould discharge any judicial functions in 
Scotland. On the cc»trary, they believe that the judgments on ap- 
peal, in which he might take part, would conmiand higher respect and 
confidence, if he were altogether removed by residence from the pos- 
sibility of local influence. But although the sphere of this juxige's 
duty might be dius confined to London, the committee do not thmk 
it by any means follows, that his attention must necessarily be confined 
to Scotch appeals. They have been very much misinibrmed, if a 
Scotch lawyer of such eminence and ability as could alone be ap- 
pointed to the office woidd not be welcomed as a most valuable co- 
adjutor to the House of Lords in all thdr judicial business, and still 
more as a member of the Judicial Committee of the Priv^ Council, in 
the trial of mnwy cases which come before that tribunal mvolving the 
considenudcHi of foreign, internati^oial, colonial, and consistorial law, 
for which it is not presumptuous to say, that the education of a 
thoroughly accomplisned Scotch lawyer peculiarly fits him. Nor is it 
to be forgotten, in aealing with this objection, that a person so qualified, 
and occupying such a station, might with great propriety and benefit 
take a part in what may be called the legismtive busmess of Scotland. 

"Upon the whole, therefore, the committee, while they would main- 
tain unimpaired the Appellate Jurisdiction of the House of Lords, 
consider some <^ange in the mode of dealing with Scotch appeals to 
be imperativdy called fi>r, and recommend to tiie Faculty the proposal 

'Hansard, vol. 25, p. 1258. » Norris v, Cottle, 6 Railway Cases, p. 327. 
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which they have endeavoured to explain as the best remedy for the 
existing evil which has hitherto been suggested, and of which the 
nature of the subject admits. 

^It will be for the Faculty to consider, in the event of their approv- 
ing of this Report, what course of action they ought to adopt; whether 
hy addressing^ themselves to her Majesty's (Government, or to both or 
either of the Houses of Parliament. 

** Signed, in name and by appointment of the Committee, 

'^ JOHN INGLIS, Convener." 

"J«Zy 16,1851. 

" An adjourned meeting for resuming consideration of the foregoing 
Report having taken place, — 

" It was moved by Mr. H. J. Robertson, seconded by Mr. Crauiurd 
— That the Report of the committee be approved of, and that the 
Dean of Faculty and the Convener of the Committee be requested to 
proceed to London, in order to take such steps in reference to the 
Bill now pending in the House of Lords, as mav seem to them best 
calculated to follow out the recommendations of the Report; and that 
the committee be re-appointed, with powers to take such other steps 
as they may think necessary for promoting the objects in view." 

This document has been .extensively circulated in Scotland, 
and we have been informed that the strongest feeling prevails 
there on the subject, not only among the members of the legal 
profession but also among the public generally. Educated men of 
all parties are agreed that the time has come when here, as in 
other of our imperial arrangements, there must be " law reform. " 
It cannot be disputed that the Report comes before us with the 
highest professional authority and under the most important 
legal sanctions. The significant fact that the bar, as the Report 
tells us, are here unanimoiis, joined to the truth and righteousness 
of the cause, and the undoubted feeling of the people, invest the 
movement with every authoritative and influential circumstance, 
entitling its numerous and unanimous supporters to willing, 
patient, and respectful attention. 

The origin of the right of appeal from the Court of Session 
in Scotland to the British House of Lords is hidden in the most 
perplexing obscurity. Mr. Macqueen in his book tells us no- 
thing that is clear or satisfactory on the subject. But the ju- 
risdiction must now be treated as an incontrovertible fact not 
open to inquiry, and which it is not less the duty of Parliament 
than the interest of the Scotch people to maintain unimpaired. 
The Scotch bar are anxious that it should be so maintained ; and 
if they at the same time desire that it should be made as effici- 
ent as possible for its high purpose, they must have the assent 
and sympathy of every candid, well-informed, and reasonable 
man, whether learned or lay, in England. 
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Art. IV.— eminent MEMBERS of the BAR. 



The Attorney-General. 

WHEN Mr. J. Payne Collier, in 1819, collected into one 
volume his '^ Criticisms on the Bar/' which had first 
appeared in the columns of the " Examiner," he declined to 
answer the objections to his publication made by barristers; 
admitting that '' he had heard no objections seriously stated, 
and argued to the fitness of subjecting barristers to critical in- 
quiry, except from barristers themselves," Since his day the 
spirit of the bar has improved. Every member, who was the 
subject of his criticism, has disappeared from the list of advo- 
cates ; many have since adorned the bench ; some stilt live to 
adorn the senate. Fair and honest criticism was found not in- 
jurious to a Scarlett, a Best, a Piggot, a Gifford, a Denman, a 
Copley, a Romilly or a Brougham. The false fear has given 
way to a sounder feeling, — the merits of contemporary leaders 
are freely canvassed, even among the barristers themselves, and 
there exists little prejudice and no reason against the notice by 
a legal publication of the rise and progress of successful living 
advocates; nor is there any cause why their vigour or their 
weakness should be left unchronicled till the subjects themselves 
have passed to the tomb. Much of instruction may be gathered 
fi*om a candid and impartial inquiry, — much may be discussed 
whilst yet there exist the means of alteration or correction, — 
much may be commended without any fair charge of flattery 
being sustainable. That a member has been successful is of 
itself a prim& facie evidence of professional as it is of other 
worth. That a man has risen to the head of his profession in 
the present day is at least a strong presumption that his worth 
and his talents are generally recognized. Moreover that a man 
without family ties or party connections, — with nothing but his 
ability and his zeal to recommend him, — should become under 
the Whigs the first law officer of the crown is confirmation strong 
of talents well applied. Not from his position alone then, but 
for the varied particulars of his career, we now select for notice 
and for comment her Majesty's Attorney-General, Sir Alex- 
ander James Edmund Cockburn. 

In the year 1823, in his second year, Mr. Cockburn was a 
prizeman for the best exercises in English and Latin, and re- 
ceived the prize for English essays at Trinity Hall, Cambridge ; 
in 1826 he was a fellow-commoner ; he there attained the degree 
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of B.C.L.; and in 1829 became one of the fellows. In the same 
year he was called to the bar by the Society of the Middle 
Temple, choosing for his circuit the Western, and for his sessions 
the Devon. Of that society he is now a bencher. 

Twenty years ago, junior barristers had as great a difficulty 
to be brought into notice at Westminster Hall as they have at 
«this day ; but sessions practice was then more abundant. The 
new law of settlement had not reduced parish appeals to a mi- 
nimum. The sessions tried many cases which in practice have 
been more recently reserved for the assizes. Thus many juniors 
became well known at their district sessions, whose names even 
were never mentioned in the superior courts. The Devon ses^ 
sions in particular had been famous for the strength of the bar, 
Follett himself having been the leader. It was a good school 
for men who were afterwards to rise ; and we fancy that we 
see in the Attorney-General marks, not a few, of his western 
training. 

Three years after his call, the Reform Bill passed, which com- 
pletely altered the law, not only of the franchise, but as to the 
mode of ascertaining the right to vote ; and the petitions, which 
followed the general election of the winter of that year, gave 
rise to a large number of new questions for the decision of the 
election committees, one of which alone occupied the attention 
of several. Had it been otherwise decided, and if the ri^ht of 
the committees of the House to inquire into the qualification of 
the voter had not been confined to the cases, wnich had been 
subject to the previous decision of the revising barrister at the 
revision courts, one of the most valuable changes made by the 
new law would have been rendered futile. The decisions of the 
election committees, subsequently to the reports- of Messrs* 
Daniel and Corbett in 1821, had not been reported. The inter- 
mission had been '^ found to be productive of ^reat inconve- 
nience to the profession ;" and Mr. Cockburn, m conjunction 
with another member of the western circuit, Mr. Rowe, now 
queen's counsel and recorder of Plymouth, undertook to begin 
a new series. In the preface they state that '^ they could havci 
much wished to have followed the example of Mr. Douglas and 
Mr. Peck well, in giving an introductory digest of the result and 
effect of the difierent decisions ;" but the extent of the changes 
introduced by the new law, both in principle and practice, was 
so great, that no time was to be lost in publishing the most im- 
portant points as they severally arose. Accordingly the volume 
was issued in parts, and we are left without that summary which 
the logical conciseness of one of the editors could well have 
supplied. Of the way in which these reports were composed, 
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we ha,ve a fair teet in the contemporary reports of Perry and 
Knapp* Both are skilful abridgments of the evidence and of 
the arguments; but to Cockburn and Rowe's belongs the supe- 
rior merit of perspicuity, without elaboration, and of greater 
facility of reference. The volume is less known than that of 
Perry and Knapp, because the latter has been continued in an 
uninterrupted series down to the parliament of 1847, — like the 
ten years' parliaments preceding the Reform Bill wholly peg* 
lected by the reporters, to the manifest injury of all future 
practitioners before the election committees, — whilst the work 
of Cockburn and Rowe ceased on the completion of a single 
volume. 

The session of 1833 also brought Mr. Cockburn bis first 
brief as a parliamentary counsel. On the 26th March, wjth 
Mr. Beavan as agent, ne appeared as junior counsel for the 
sitting members for Coventry, Mr. Henry Lytton Bulwer fmd 
Mr. Bdward EUice, the secretary to the treasury ; in the same 
session he was junior to Sir W. Follett in the Lincoln and 
Dover petitions, in each case for the sitting members. The 
cases were out of the ordinary run of petitions. In all three 
the qualification of the candidate was disputed, and no little 
legal ingenuity was required to show the legal qualification ; 
whilst in the Coventry case the seats had to be saved notwith- 
standing the misconduct of the sheriffs, which was specially re*- 
ported to the House, and notwithstanding the existence of 
serious riots. In all three cases the seats were saved, the ques- 
tions as to the qualification had been argued by the leaders, 
giving little opportunity for any junior to display his ability. 
On the question of riot, however, and on the right of the sitting 
member to cross-examine a returning officer who was called 
only to produce the poll, the junior bad the opportunity of 
showing the ^^ stuff he was made of." The exertions of the 
advocate were not forgotten by the immediate client who had 
the power, and, as it proved, the inclination to reward. On the 
18th July, 1834, the corporation commission was issued to in- 
quire and report on the state of the corporations in England 
and Wales. Among the commissioners wqb Mr. Cockburn; 
and to biro, in conjunction with Mr. Whitcombe and Mr. Rush- 
ton, the late police magistrate of Liverpool— than whom no one 
deserved and few obtained more lasting or more sincere marks 
of universal esteem — was assigned the North-Midland circuit, 
comprising, amongst others, the then notorious corporations of 
tieicester, Warwick and Nottingham. The tesk was not easy ; 
the corporators were not facile in their proceedings ; the acts 
of themselvea and their predecessors, when ei^posed to public 
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view, would not stand the light of modern criticism or of more 
recent reforming notions ; the task was^ nevertheless, well per- 
formed. The general report of the commissioners, with the 
protest of Sir Francis Palgrave, is well known; and the three 
thick volumes of appendix containing the district reports, give 
a mass of information which could have been collected by no 
other means. The reports on Bridgenorth, Derby, Newark, 
Newcastle-under-Line, Retford, Stafford, Shrewsbury and Wen- 
lock are the joint production of Mr. Rushton and Mr. Cock- 
burn, and display a searching fulness and clearness, which we 
are inclined to ascribe largely to the painstaking carefulness of 
Mr. Rushton. The reports on Coventry, Leicester, Notting- 
ham and Warwick are by Mr. Cockburn and 'Mr. Whitcombe. 
To Mr. Cockburn solely belong the reports on Bewdley, Kid- 
derminster, Newport, Shropshire, Sutton-Coldfield, Tamworth 
and Walsall. They are drawn up with a scrupulous attention 
to impartiality; and whether the electioneering sale of the 
Bewdley seats be set forth in all its deformity, or the courtesy 
and openness of the Tamworth corporators be commended, 
there is a fairness and a firmness which well mark the char 
racter of the commissioner ; yet the reports will not bear com- 
parison with the joint productions in other parts of the district ; 
they are less ample in some of their details, and they have 
evidently had less care bestowed on their composition. 

His employment on this commission brought his merits pro- 
minently to the notice of Mr. Joseph Parkes, at that time the 
astute head of the parliamentary election agents on the side of 
the Whigs. A more acute client or a firmer friend no bar- 
rister could find ; and, instructed by him, during the session of 
1835 Mr. Cockburn appeared for the sitting member for Can- 
terbury in the first petition, and for the petitioners in the second. 
He also held a junior brief, but had to pull the labouring oar in 
the New Windsor petition, acquitting himself with a quickness 
and tact which often carried the committee with him on points 
at least extremely doubtful. 

During the same parliament the railway bills began to form 
a prominent feature, and to increase largely the practice of 
parliamentary counsel. The lion's share of the retainers un- 
doubtedly fell to Mr. Austin ; and no. one will deny that his 
peculiarly persuasive manner, his dexterous dealing with hos- 
tile witnesses, and his quick perception of the prejudices or the 
weakness of each particular member of the committee, rendered 
him amply deserving of the ^' golden fee" which company after 
company poured into his clerk's accounts. The position of a 
counsel before the committees of either House is indeed pe- 
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caliar : he needs more tact and manner than law, and more per* 
suasion than eloquence. A barrister may succeed beyond all 
his competitors, 

'' though some plead better, with more law than he ;'' 

yet there must be enough of eloquence to please and to con- 
vince ; enough of law to keep the evidence within reasonable 
bounds ; enough of experience to be able to refer with readi- 
ness to other decisions of other committees, and to known 
rules of practice there and elsewhere ; enough of firmness to 
restrain the private or party fancies of individual members of 
the particular tribunal ; enough of casuistry not to allow your 
opponent's case to break down the weak parts of your own ; 
and, withal, a dexterity in not allowing that casuistry to be 
detected ; and these qualities must be varied with each varying 
committee. Many of the modes by which a nisi prius advocate 
obtains his success are not only worthless but injurious. Dis- 
tortions of fact are most dangerous ; appeals to the passions 
fail of effect ; declamation is utterly rumous to the declaimer. 
The critical acumen of an accomplished arguer in banco, and 
the nice discrimination or distinctions of decided cases, are 
wholly out of place. Conciseness and logical accuracy, which 
tell upon the mind of a single judge, are lost within the four 
walls of a committee-room. Moreover, there are generally two 
or three members who really understand the question to be 
decided ; a few who fancy that they know more than all the 
others put together; and many who think the whole affair a 
bore, and who neither know nor care to know much of the 
matter to be decided ; and in election committees, under the 
old system, when the *^ brains had been knocked out" by the 
respective agents, there was a party majority to contend with, 
when, to use an expression of a late honourable member, '^ he 
bad voted against his party on one division, and he would take 
care not to do it again." 

Such was the nature of the tribunals before which Mr. Cock- 
burn appeared. Receiving a fair proportion of all the good things 
that fell to the lot of the '^ lucky few," he fully understood the 
character of these tribunals, and he as fully succeeded in doing 
justice to his clients. Occasionally there was shown a little in- 
firmity of temper which told against him for the moment ; and 
though he was less dexterous at fence than some of his col- 
leagues, and less forcible in attack, he had one most distinct 
and excellent qualification, '' undaunted courage ;" he was sel- 
dom to be foiled, never to be put down : his first employment in 
parliament was in defence of the seat, and his great character- 
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istic merit was in defence. Hopeless as others might think the 
retention of the seat, he was reaJdy and willing to fight so long 
as he was instructed ; and if bribery were the chaige trumped 
up, as it not unfrequently is against the sitting member's agents, 
no counsel could more firmly or with more indignation resist it, 
or more effectively save the candidate from the indiscretion or 
vice of the agent. His conduct on the Great Marlow petition 
in 1842 is a case precisely in point One of the counsel had 
commented strongly on the non-appearance of a lady of title, 
who was too ill to leave her room, to disprove a charge of per- 
sonal bribery, and with a sneer had said that she need not have 
feared to appear as she would have been cross-examined by 
one of her own rank ; Mr. Cockburn disposed of the case and 
the sneer by avowing that she feared neither the examination 
nor the examiner, and would as soon submit herself to the ques- 
tions of the humblest member of the bar as of the *' proudest 
bearer of an ennobled name." The retort did its work, the 
charge of personal bribery was quietly dropped. In the Taunton 
petition of 1838 he for the first time led the case, with Mr. King- 
lake as his junior, and with his usual success defended the seat. 
He was in most of the English petitions of that year, including 
the memorable case of Evesham, where Sir Robert Peel was 
chairman, and Mr» Peter Borthwick was unseated after the 
receipt by a schoolmaster of a silver snuff-box, with the singular 
inscription, '^Ex dono amici sui, qui conducit," or as Peel treely 
translated it, "The gift of his friend, who bought him." The 
election cases of this session are ably reported by Falconer and 
Fitzherbert, and will repay the perusal of those anxious to pur- 
sue this part of the subject further. 

Now it was that Mr. Cockburn paid peculiar attention to the 
other branch of his profession^ was diligent on his circuit, even 
leaving committees to be present at Exeter, and indicating 
his determination to be something more than a parliamentary 
counsel ; a position profitable enough, but not one with which 
a counsel of ambition would rest content. He became also 
recorder of Southampton, and in this situation obtained the 
praise of the inhabitants : the little that fell to his duty was 
done with care and discrimination. In 1841 he obtained his 
silk gown, and profitably extended that accumulation of fees, 
for which the election committees of the following year, and 
the railway contests of the subsequent sessions up to the 
panic, afibrded the most ample opportunities* For the legiti- 
mate reward of his toil he was neither too eager nor too careless* 
For the work that he did he expected and bis clerk insisted od 
the proper honorarium : and so far particular was he that when 
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a brief for an election committee was ready for delivery^ but the 
fee was not forthcoming, on the assembling of the committee 
on a fine Derby morning the parties found themselves minus 
their counsel ; who acted on the good old saw, that '^ a man 
may as well play for nothing as work for nothing." 

The year 1841 was otherwise fortunate for the reputation of 
Mr. Cockburn, and for the consequent future reward. He had 
now an opportunity of having his name brought most promi- 
nentlv before the public in a case of considerable importance, 
to which public attention had been largely attracted ; and in 
which a knowledge of the principles of the civil and the common 
law were necessary to aid a relative who had been improperly 
deprived of the office of Dean of York. A full report of the 
proceedings in the visitorial court of the Archbishop of York, 
held before Dr. Phillimore, as commissary, commencing in 
January, 1841, and continued by several adjournments to the 
24tb July, has been published, and a careful perusal of its con- 
tents has confirmed an opinion that the whole history of the 
courts in our own country affords no instance of a similar course 
of proceeding. The colloauies between the commissary and the 
dean were matters of cunous comment at the time, and they 
lose none of their raciness after the lapse of years. The judg- 
ment of thft commissary is of itself a rich treat : he declares 
that— 

'' Deeply impressed with the importance of the responsibility, I have 
brought to the consideration of the subject such lights as my previous 
habits of study and the practical experience of some years nave en- 
abled me to appiv to it. I have endeavoured also to bring to the 
investigation oi the question all the patience and impartiality I could 
command. I am conscious of no bias : indeed, if 1 had any, there 
are reasons (which it would be impertinent in me to mention) k priori, 
why it would be in favour of the dean." 

Yet he had just before, in the same judgment, displayed his 
patience by saying, ''you have all beard how this charge was 
met by Mr. John Singleton, how he shuffled and prevaricated, 
and disgraced himself : " and the bias in the dean's favour was 
manifested at the opening, by averring that — 

' " The chapter had fallen into a complete case of disorganization. 
Whether this was owing to the restless temperament of the dean — to 
bis want of order and method in the arrangement and conduct of 
businesB->-to his utter contempt of all forms— or to the inordinate pre* 
tensions he advanced as the nead of the chapter, to the control and 
government of all other members of the corporate body, (of all which 
imperfections he has given us ample exemplifications mthe course of 
the present proceedings) ; I say, whether it arose from these defects 
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in his characteri or a combination of these with other causes^ it is not 
material that I should stop to inquire/' 

The case was simply this : in the course of the visitation, and 
in answer to one of the articles of inquiry, one of the canons 
returned, amongst other things, that *' the presentations to the 
vicarages in the dean's patronage are usually sold " and there- 
upon the visitation was continued ; evidence was taken in sup- 
port of the charge of simony : though no regular monition or 
citation, or notice of articles, was served on the dean, who at- 
tended only to protest against the proceeding; having with- 
drawn, the case was declared contumacious and counsel for 
him was refused a hearing till the contempt was purged ; no 
libel was propounded nor any attempt made to taKe proceed- 
ings to deprivation, according to the strict and regular course of 
ecclesiastical usage and law ; neither was any notice taken of the 
then recent act of 3 & 4 Vict.; nevertheless, sentence of depri- 
vation was pronounced by the archbishop on the 2nd April, 1841. 
In Easter Term of the same year. Sir William Follett moved for 
and obtained a rule nisi for a prohibition ; and the matter came 
on for argument before the Queen's Bench in the month of 
June. There was a formidable array of counsel for the arch- 
bishop — the Attorney-General (Campbell), the Solicitor-General 
(Wilde), Mr. Dundas, and Dr. Phillimore, jun, ; the argument 
lasted three days. On the second day Mr. Cresswell argued in 
support of the rule, and, as Mr. Cockburn rose to follow him, 
the court intimated a wish to postpone the further argument till 
next term. This would have been most injurious to the dean ; 
and Mr. Cockburn urged strongly and at last obtained a post- 
ponement of the argument to tne next morning, when he con- 
tinued his argument He insisted that there was no such juris- 
diction in the archbishop as that which bad been exercised in 
the case; but that even if the jurisdiction did exist, all the 
essentials of the administration of justice, all its necessary and 
established formalities, and even all its decencies, had been so 
utterly forgotten or disregarded, that the court would feel it a 
duty to issue a prohibition, and prevent further proceedings. 
His speech was acknowledged on all hands to be as able as 
elaborate, and to have met and disposed of the arguments in 
favour of the commissary made by Sir John Campbell and Sir 
Thomas Wilde. It wanted, however, a reporter. Coming at the 
end of long previous arguments, and in the midst of the anxious 
preparations for an impending election, the daily newspapers 
contented themselves with a few lines of summary, and though 
the profession at large were aware of the line of argument, toge- 
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ther with the skill and dexterity of the advocate, the authentic 
reporters do not give a line of the arguments : Adolphus and 
Ellis content themselves with a copy of the elaborate judgment 
of the Lord Chief Justice (Lord Denman) ; and the court not 
entertaining any doubt upon the question, did not direct the 
parties to declare in prohibition, but made the rule for the pro- 
hibition absolute, thus virtually restoring Dr. Cockburn to the 
Deanery of York. 

In the next important case, and one in which the merits of 
the advocate became fully known, Mr. Cockburn was fortunate 
in having for the reporter a gentleman, who was of the legal pro- 
fession, and to whom the merits of the advocate were not un- 
known. The speech was delivered on a Saturday, and, a day 
having elapsed, on the following Monday morning the speech 
appeared at full length in the " Morning Chronicle" of the 6tb 
March, 1843, occupying ten columns^ all written, as we happen 
to know, by the same hand, and containing more columns than 
was known on the press to have been given in one paper by one 
band in a single day. That speech was delivered in defence of 
M'Naughten, who had shot Mr. Drummond, and in support of the 
plea of insanity. The excitement was great — the popular feel- 
mg strong— -the prejudice vast. It was the firm belief of most 
that Sir Kobert Peel was to have been the victim, and not his 
secretary. Sir Robert's own notion must have been strongly in 
favour of the same view of the matter, for he seldom left the 
House afterwards without the attendance of a policeman to his 
own home in Whitehall Gardens : the general sympathy was 
in favour of the premier and the sufferer: and the plea of insanity 
itself had been brought into something like disfavour, in the 
case of the pot-boy, Oxford. Moreover, Sir William FoUett 
appeared for the crown. These were strong odds against an 
advocate, but the strength of his facts and his arguments was 
greater : and notwithstanding the prejudices of the jury, the 
force of reasoning prevailed— the unhappy man was saved from 
the scaffold: his subsequent conduct shows how correct that 
verdict was. The speech is remarkable for the delicacy with 
which the subject is approached and treated, and the sustained 
eloquence with which it abounds. In his exordium Mr. Cock- 
burn says — 

** I rise to address you on behalf of the unfortunate prisoner at the 
bar, who stands charged with the awful crime of murder, under a 
feeling of anxiety so intense — of responsibility so overwhelming — 
that I feel almost borne down by the weight of my solemn and dif- 
ficult task. Gentlemen, believe me when I assure you that I say 
this, not by way of idle or common-place exordium, but as expressing 
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the deep emotions by which my mind is agitated. I believe that 
you — I know that the numerons professiona) brethren by whom I 
see myself sarrounded, will understand me when I say that of all the 
positions in which^ in the discharge of oar various duties in the 
difierent relations of liie^ a man may be placed, none can be more 
painful or more paralysing to the enei^ies of the mind than that of an 
advocate to whom is committed the defence of a fellow being in a 
matter involving life and death, and who, while deeply convinced 
that the defence which he has to offer is founded in truth and justice, 
yet sees in the circumstances by which the case is surrounded, that 
which makes him look forward with apprehension and trembling to 
the result. Gentlemen, if this were an ordinary case, if you had 
heard of it for the first time since you entered into that box, if the 
individual who has fallen a victim had been some obscure and un- 
known person instead of one whose character, whose excellence, and 
whose fate had commanded the approbation, the love, and the sym- 
pathy of all, I should feel no anxiety as to the issue of this trial. 
But alas ! can I dare to hope that even among you, who are to sit 
in judgment on the accused, there can be one who has not brought 
to the judgment-seat a mind imbued with preconceived notions on 
the case which is the subject of this important inquiry. In all 
classes of this great community, in every corner of this vast metro- 
polis, from end to end, even to the remotest confines of this extensive 
empire, has this case been already canvassed, discussed, determined, 
and that, with reference only to the worth of the victim, and the 
nature of the crime, not with reference to the state or condition of 
him by whom that crime has been committed, and hence has arisen 
in men*s minds an insatiate desire of vengeance ; there has gone forth 
a wild and merciless cry for blood, to which you are called upon this 
day to minister { Yet do I not complain. When I bear in mind 
how deeply the horror of assassination is stamped on the hearts of 
men, above all, on the characters of Englishmen, and believe me, 
there breathes no one on God's earth by whom that crime is more 
abhorred than by him who now addresses you, and who, deeply de- 
ploring the loss, and acknowledging the goodness dwelt upon with 
such touching eloquence by my learned iriend, of him who in this 
instance has been its victim, would ^ain add, if it may be permitted, 
an humble tribute to the memory of him who has been taken from 
us ; wh^i I bear in mind, I say, these things, I will not give way to 
one single feeling— > I will not breath one single murmur of complaint 
or suiprise at me passionate excitement which has pervaded the 
public mind on this unfortunate occasion. But I shall, I trust, be 
forgiven, if I give utterance to the feelings of fear and dread by 
which, on approaching this case, I find my mind borne down, lest 
the fierce and passionate resentment to which this event has given 
rise, may interfere with the due performance of those sacred functions 
which you are now called upon Co discharge. Yet, gentlemen, will 
I not give way to feelings of despair, or address you in the language 
of despond^ey. I am not unmindful of the presence in which I am 
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to plead for the life of my client. I have before me British judges, 
to whom I pay no idle compliment when I say, that they are pos- 
sessed of all tne qualities which can adorn their exalted station, or 
ensure to the accused a fair, a patient, and an impartial hearing. I 
am addressing a British jury, a tribune to which truth has seldom 
been a suppliant in vain. I stand in a British court, where justice, 
with mercy for her handmaid, sits enthroned on the noblest of her 
altars, dispelling by the brightness of her presence the clouds which 
occasionally gather over human intelligence, and awin^ into silence 
by the holmess of her eternal majesty the angry passions which at 
times intrude beyond the threshhold other sanctuary, and force their 
way even to the very steps of her throne. In the name of that eternal 
justice, in the name of that God, whose great attribute we are tauffht 
that justice is, I call upon you to enter upon the consideration of this 
case with minds divested of every prejudice, of every passion, oi every 
feeling of excitement In the name of all that is sacred and holv, 
I call upon you calmly to weigh the evidence which will be brought 
before you, and to give your judgment according to that evidence." 

Then having referred to the various authorities on the subject 
of insanity, English and foreign, and to the leading cases, in- 
cluding liord Ferrers and Hadfield's, the latter with the aid of 
Lord Erskine's advocacy, he drew this deduction, 

*" The observations which I haye cited to you are the results of 
scientific inquiries ; they rest for their basis upon experience ; they 
are the observations of men who haye no interests to advocate, who are 
likely to take no partial view, or be operated upon by any bias. 
They have held the calm light of science over this intricate question, 
and they have come to results which I have taken the liberty of lay- 
ing before yon, acting on the belief that they will afford you the 
best aid to guide you m this inquiry. What then, gentlemen, is the 
result of these observations ? What is the practical conclusion of 
these investigations of modern science upon tne subject of insanity? 
It 18 simply this, that a man, though his mind may be sane upon 
other points, may, by the effect of mental disease, be rendered wholly 
incompetent to see some one or more of the relations of subsisting 
things around him in their true light; and, though possessed of morsil 
perception and control in i^eneraT, may become the creature and the 
victim of some impulse so irresistibly strong as to annihilate all pos- 
sibility of self-dominion or resistance in the particular instance; and 
this being so, it follows, that if under such an impulse a man com- 
mits an act which the law denounces and visits with punishment, he 
cannot be made subject to such punishment, because ne is not under 
the restraint of those motives which could alone create human re- 
sponsibility. If then you shall find in this case, that the moral 
sense was impaired, that this act wbs the result of a morbid delusion, 
and necessarily connects itself with that delusion, — if I can establish 
such case by evidence, so as to bring myself within the interpretation 
which the nighest authorities have said is the true principle of law 
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as ihej have laid it down for the guidance of coarts of law and juries 
in inquiries of this kind^ I shall feel perfectly confident that your 
verdict must be in favour of the prisoner at the bar." 

Next, he applied himself to the particulars of the extraordi- 
nary case before them ; traced the conduct of the prisoner from 
his early days with a succinctness worthy of the emulation of 
the members of the Western Circuit at large, who have not 
profited by the example of FoUett; and proceeded thus elo- 
quently, 

'' That these fantasms long existed in that man's mind there is no 
doubt, before he at len^h sought relief by flieht from this hideous 
nightmare, which everlastingly tortured his distracted senses. No 
doubt these delusions existed in his mind before, but it was not until 
he lefl his business that they were revealed to others in anything like 
a definite shape. And, gentlemen, you will learn from the medical 
authorities that it was natural for him, who became at last borne 
down by these delusions, to struggle i^inst them as long as he could ; 
to resist their influence, and to conceal their existence, until, at last, 
the mind, overwrought and overturned, could contain itself no longer, 
and was obliged to give form, and shape, and expression, * a local 
habitation and a name,' to the fantasies against which it had stmg- 

§led at first, believing it may be, for a time, that they were but 
elusions, until their influence gradually prevailing above the de- 
clining judgment, they at last assumed all the appearance of reali^, 
and the man became as firmly persuaded of the suostantiality of these 
creations of his own fevered brain as of his very existence. There* 
fore it is that, coupling all the communications subsequently made 
respecting this man, with the fact of his giving up his business under 
circumstances in which every inclination of his mind would have led 
him to continue it, I can understand that those delusions had been 
for a long time existing in his mind, first, in an indefinite and shadowy 
form, then assuming a vague outline, and afterwards growing and 
increasing until thev became stamped with the character of radity^ 
and I believe, gentlemen, that when all the facts are before yon, 
you will have no hesitation in coming to the conclusion that such was 
the case. But to proceed with this painful history. In the year 1841, 
the prisoner had disposed of his business under the circumstances 
which have been mentioned, and then went to live at a house of a 
Mrs. Patteson. She will be called in evidence, and will give yoa 
a history of the prisoner from his infiuicy ; she will concur with the 
other witnesses in telling yon that a more mild and inofiensive man 
than he has shown himself, during the mater part of his life, does 
not exist. From this witness yon will iQso learn the nature of the 
delusions under which the prisoner laboured, and to which I have 
already referred ; she will tell you that shortly after he had taken 
lodgings with her, he left without notice or warning, and was absent 
a considerable time ; and it will be seen that during that absence he 
believed himself to be the object and victim of the most unrelenting 
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persecution; that be imagined himself to be sarrounded by persons 
who were attempting to injure him, and wno had framed a conspiracy 
against his comforts, his cnaracter, and even his life, and that where- 
soever he went these persons still pursued him and gave him no rest 
either by night or by day. Wherever he was, these creatures of his 
imagination still haunted him with eager enmity, for the purpose of 
destroying his happiness and his life. Nothing, then', could be more 
natural than that a man under such a persuasion should attempt to 
escape from the persecution which he erringly imagined to exist, and 
to seek in some change of place and clime, a refuge from the tortures 
he endured. Alas ! alas ! in this man*s case the question put by the 
poet of old, received a melancholy response, — 

* Patriae quis exul 

Se quoque fugit?' 

* What exile from his country's shore can from himself escape Y 

^' When he left his own country he visited England, and then 
France, but nowhere was there a * resting place for the sole of his 
foot.' Wherever be went his diseased mmd carried with him the 
diseased productions of its own perverted nature. Wherever he was, 
there were his fancies ; there were present to his mind his imaginary 
persecutors. When he planted his foot on the quay at Boulogne, 
there he found them. No sooner was he landed on a foreign soil, 
than there were his visionary enemies around him. Again lie fled 
from them, and again returned to bis native land. Feeling the impos- 
sibility of escape from his tormentors, what course did he pursue ? 
When he found it was impossible to go anywhere by night or by day 
to eflect his escape from tnose beings which his disordered imagina- 
tion kept hovering around him, what does he ? What was the best 
test of the reality of the delusion ? That he should act exactly as a 
sane man would have done, if they had been realities instead of delu- 
sions. And there is my answer to the fallacious test of my learned 
friend the Solicitor-General. He did so act; he acted as a sane man 
would have done, but he manifested beyond all doubt the continued 
existence of the delusions. He goes to the authorities of his native 
place, to those who could afford him protection, and, with clamours, 
entreats and implores them to defend him from the conspiracy which 
he told them had been entered into against his happiness and his life. 
Are we to be told that a man acting under such delusions, on whose 
mind was fixed the impression of their existence, and who was goaded 
on by them into the commission of acts which but for them he never 
could have committed, — are we to be told that such a man is to be 
dealt with in the same way as one who had committed a crime under 
the influence of the views and motives which operate upon the minds 
and passions of men under ordinary circumstances V 

Pursuing the inquiry down to the moment at which he was 
addressing the court, and indicating the evidence he would pro- 
duce, Mr. Cockburn thus concluded, 

^'I think, gentlemen, I have sufficiently dwelt upon the autho- 
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rities which can throw light on this inquiry. I trust that I have 
satisfied you, hy these aumorities, that the diseasCi partial insanity, 
can exist, that it can lead to a partial or total aberration of the moral 
senses and affections, which may render the wretched patient inca- 
pable of resisting the delusion, and lead him to commit crimes for 
which morally he cannot be held to be responsible, and in respect 
of which, when such a case is established, he is withdrawn from the 
operation of human laws, I proceed now to lay the eyidence before 
you. In doing so I shall give my learned friend the Solicitor- 
General the opportunity of a reply. In this case it will be of consi- 
derable advantage, for he will have the opportunity of addressing 
you, and commenting on the evidence after it all shall have been 
given ; whereas I can only anticipate what it may be. Many facts 
may be spoken to by the witnesses, many important observations 
may fall from them, on which I shall be deprived of all comment. 
The arguments which my friend's profound experience and his great 
legal acquirements may suggest are yet within bis own mind. I can 
but dimly anticipate them. If any advantage should exist in such 
a case, surely it should not be on the part of the prosecution, but of 
the prisoner. And my learned friend, moreover, will have the im- 
mense advantage resulting from that commanding talent before which 
we all bow down. But I know that he will prolong to the end 
of this eventful trial that calm and dispassionate bearing, that dig- 
nified and appropriate forbearance which sat so gracefully on him 
yesterday. Gentlemen, my task is at an end. 1 have received at 
your hands, and at the hands of the court, a degree of considerate 
attention, for which I owe you my most grateful acknowledgments. 
I ought to apologize to my lords and to you for the length of time 
that I have detained you, but you know the arduous and anxious 
duty which I have had to perform, and you will pardon me. From 
the beginning to the end I have felt my inadequacy to discharge it, 
but I have fulfilled it to the best of my poor ability. The rest is 
with you. I am sure that my observations in all that deserves con- 
sideration will be well weighed by you, and I am convinced that the 
facts of this case, and the evidence adduced in support of them, will 
be listened to by you with the most anxious and scrupulous attention. 
You can have 6ut one object, to administer the law according to jus- 
tice and to truth ; and may that great Being, from whom all truth 
proceeds, guide you in this solemn inquiry, that when hereafter the 
proceedings of the memorable day and their result shall be scanned 
by other minds, they may bear testimony that you have rightly done 
your duty, and what to you is far more important, that when, here- 
after, in the retirement of your own homes, and the secrecy of jrour 
own thoughts, you revert to the part you have taken in the business 
of this day, you may look back with satisfied consciences and tran- 
quil breasts on the verdict you will this day have given. Gentlemen, 
tne life of the prisoner is in your hands ; it is for you to say whether 
you will visit one on whom God has been pleased to bring the heaviest 
of all human calamities— the most painful, the most appalling, of all 
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mortal ills — with the consequences of an act which most undoubtedly, 
but for this calamity, never would have been committed. It is for 
you to say whether you will consign a fellow being, under such cir- 
cumstances, to a painful and ignominious death. May God protect 
both you and him from the consequences of erring reason and mis- 
taken judgment." 

The speech had its defects; the references to authorities 
were too much elaborated ; it had nevertheless great force, and 
it spread wide the name of the speaker. 

Four years afterwards, and during the prospect of a general 
election, it became known that Mr. Cockburn was a candidate 
for parliamentary honours, and was anxious to undergo the last 
test necessary for the attainment of the highest honours of his 
profession. He paid his addresses to the constituency of 
Southampton, professing those advanced liberal opinions which 
find favour with an increasing town like Southampton. It had 
been famous in election contests and election petitions; its fair 
fame had been clouded by practices not very seemly : a change 
had now come over the electors ; the town was enlarged ; the 
workshops were busy ; the docks and the railway had rendered 
it important ; and it vindicated its purity by electing Mr. Cock- 
burn and another reformer, Mr. W ilcox, without a contest, on 
what is technically known as *' a dry election." 

Lawyers of note are not very popular on their first entrance 
into the House of Commons. Many a man of eminence at the 
other end of Westminster Hall has made small progress in St. 
Stephen's Chapel. There are great living instances of this 
want of success. There is, in fact, a general distrust of their 
powers ; it is too often set down by other honourable members, 
particularly country gentlemen, that a learned member is too 
prosy, too technical, and has too little sincerity; that 

" On either side he can dispute ; 
Confute : change sides, and still confute." 

After a time, the prejudice in the case of some learned mem- 
bers wears ofi*, but it must be after trials made in the House 
itself, and after the whole body has had an opportunity of judg- 
ing of the parliamentary, as distinguished from the forensic, 
merits of the individual. The new member for Southampton 
was sufficiently experienced in the ways and the feelings of the 
House not to attempt taking it by storm. He was tactician 
enough to court and win, and not to overawe. He spoke on 
such subjects as came within the range of his profession; he 
spoke shortly and well : moreover, he advocated judicious and 
practical reforms in the administration of the law ; he gained 
the ear of the House* For a full display of his powers as a 

q2 
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debater, he bided his time; he watched his opportunity. In 
the ssesion of 1850, that opportunity arose, and was not lost. 
The Lords had passed a vote of censure on the government for 
the affairs of Greece. If the House of Commons had acqui- 
esced in that vote, the Russell ministry was at an end; the 
honourable and learned member for Sheffield applied the touch- 
stone by moving a direct vote of approval. It was thought that 
the division would be close, and much was at stake. The 
debate was conducted in a semi-legal manner, and lawyers were 
required to answer lawyers. Sir W. Page Wood made an 
effective reply to Sir F. Thesiger. Yet other speakers had to 
be answered. Application is understood to have been made to 
at least one learned member, who was indebted to the Whig 
party for professional advancement, to take part in the debate, 
and declined. The day and the chance had come for Mr. Cock- 
burn, and the progress of the debate gave him a ** foeman 
worthy of his steel.'* 

At the close of the debate on the third night, after a long 
casuistical and very damaging speech of Mr. Gladstone, the 
adjournment of the discussion was moved by the honourable 
member for Southampton. Large expectations had been formed 
of his success ; the House was well filled ; his opponents cool 
and critical; his friends willing to hope, yet almost afraid to 
trust ; when Mr. Cockburn, in a few sentences, set the minds 
of those friends at rest. Boldly, as he ever does, he grappled 
with and overcame his opponent's casuistry Not only did he 
cover the foreign secretary from the attack, but he carried the 
war into the enemy's quarters, and delivered a speech which was 
pronounced excellent in its reasoning, its sarcasm and its irony 
— closely logical, but not pedantic ; eloquent, yet not in the 
smallest degree inflated — most effective as a parliamentary 
harangue. 

After commencing by a statement that by his cheer of 
Mr. Gladstone he meant in a parliamentary mode to say he 
was ready to accept the challenge of the right honourable gen- 
tleman, and was prepared to answer him, although fully con- 
scious of the vast difference of ability and disparity of power 
between them, he thus proceeded to give a home^thrust to his 
adversary : — 

" Having thus put myself right with the right honourable gentle- 
man, I must take tne liberty of saying this — that in all my experience 
I never heard such a series of misrepresentations and misstatements 
as those which were made by the honourable gentleman, and I will 
undertake to prove this assertion step by step and position by posi- 
tion, if the House will grant me its indulgence and forbearance. I 
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feel, however, the great difficulty in which I am placed in entering 
upon this debate. If I go into tbe details of the case for the purpose 
ot showing the fallacies, both in the statements and arguments of the 
right honourable gentleman, I shall be told by-and-by — because I 
have the misfortune of belonging to a legal profession — that it was a 
nisi pHus mode of conducting my argument. I think, however, that 
the manner in which the discussion of this subject has been con- 
ducted, both in this house and in another place, has given us abund- 
ant evidence that it is not those only who practise in Westminster 
Hall who are possessed of the power of arguing in nisi prius fashion ; 
for of all the pettifogging proceedings which I have ever known 
during my experience this is the worst. It was so commenced else- 
where. If honourable gentlemen choose to introduce this subject 
to parliament, and make a grave accusation against her majesty's 
government, and then conduct it, not upon the great principles of 
national policy and national honour, but by raising questions of 
minute detail and technicalities, by grossly perverting facts and 
distorting evidence, and by an utter misrepresentation of what were 
the true principles that ought to govern tnis case, let them not be 
astonished if those who belong to the legal profession, whose habits 
are to criticise and investigate with Ic^cal strictness every species of 
evidence — ^to minutely anailyze facts as well as study the broad prin- 
ciples of municipal and national law — stung to the quick by the ma- 
nifest injustice of this proceeding, should rush into the discussion ; 
and, above all, let not the charge come from them that the mere 
having those acquirements are treating the subject in a nisi prius 



manner." 



Then pointing out the discrepancy between the recorded 
censure of the Lords which related exclusively to the affairs of 
Greece, and the arguments in the Commons' debate, which almost 
dropped the Greek question, and proceeded largely on the policy 
of the government with respect to the rest of Europe, he divided 
his own speech into the same branches. On the first, relating 
to the affairs of Greece, he maintained that, for an admitted 
wrong sustained by a subject, the government had a right, and 
it was its bounden duty, to interfere, it being the fundamental 
principle in the policy of all nations that it is the right and 
duty of a state to protect its subjects against injuries sustained 
at the hands of other states, or subjects of such states; that 
Rome had adopted the principle not in the period of universal 
dominion, but when she had to fight her battles for empire with 
other states upon almost equal terms ; and that though British 
subjects living in foreign states sustaining wrong were bound to 
have recourse in the first instance to the tribunals of the country 
for redress, yet that in neither of the cases, which had led to the 
interference of this country, was there the slightest or most re- 
mote probability— looking to the Jaw of Greece and the condi- 
tion of its tribunals — that redress could be obtained from those 



210 £!minent Members of the Bar. 

tribunals. He then reviewed the steps taken by Mr. Finlay 
without success to obtain compefisation from the government of 
Greece. He went on : — 

" Well, then, Mr. Finlay could get no redress ; but the right ho- 
nourable gentleman (Mr. Gladstone) says that he might have gone 
to the tribunals of the country. The tribunals of the country indeed ! 
They say, ^ a little learning is a dangerous thing ;' but this is equally 
the case when applied to law. The right honourable eentleman pos- 
sesses every quality which would have made a most brilliant aavo- 
cate. He has eloquence unlimited, subtlety unrivalled, casuistry un- 
exampled ; all he wants is a little knowledge of law. If he had not 
been a great statesman, he would have been a great lawyer, if he 
would only have condescended to put on the wig and gown, and 
acquire a little knowledge of the first principles of law. I would 
advise him, if he would accept of my humble advice, to confine him- 
self to that science of which he is so great a master — politics — and not 
to meddle with law. The ri^ht honourable gentleman is ignorant of 
the fundamental principle of Taw— that a subject cannot sue the sove- 
reign. That is the rule in every country, with the exception of this. 
And why is it not the law in England ? Simply because, by the 
established usage and magnanimous practice of this country, the 
sovereign, upon the petition of a subject complaining of a wrong sus- 
tained from the crown, refers it to the first law officer of the crown, 
and indorses upon the petition the important and solemn words * let 
right be done/ And upon that the sovereign condescends to submit 
herself to an equality with her subjects before the throne of law, and 
allows justice to be administered between her and the meanest of her 
subjects, and by the ordinary tribunals of the land. And thank God ! 
that we have tribunals and that we have judges who would admi- 
nister the law between the sovereign and her subjects with as much 
impartiality, with as even a hand, and with as unbiased a mind, as 
between any two ordinary persons. But is that the case in Greece?" 

If the learned gentleman bad been speaking in the present 
year he would have discovered Lord Campbell's opinion that he 
had greatly understated his case, and that in no country and 
under no circumstances can the sovereign of any country, the 
head of the state, be rendered amenable, even by the seizure of 
his goods lying in any other, to the tribunals of that other 
country for contracts there made and there broken, or for liabi- 
lities there incurred. But we have discussed that question else- 
where, and return to Mr. Cockburn's argument. He showed 
by our minister's unanswered, and also by Mr. Gladstone un- 
quoted, letter, that in the time of Lord Aberdeen redress was 
sought from the government of Greece; that the king was 
irresponsible civilly and politically, and that the officers of state 
were not responsible, because the matter occurred before the 
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constitution, by which alone even they became responsible and 
were called into power. In a manner equally clear he proved 
the case of the English government in interfering for Pacifico, 
who had been injured, and was entitled to redress; who had 
tried for that redress in a criminal court against the perpetrators 
of his injuries, who were let loose ; after deriding Mr. Glad* 
stone's notion that pecuniary redress could be obtained from 
suing for damages, a mob, ^^ a rabble of brigands, vagabonds, 
and ruffians in rags and tatters," — an experiment which even in 
England was not adopted by his grace of Northumberland when 
Nottingham castle fell in flames, or by the gallant Marquis of 
Londonderry when his house in St. James'-square was attacked — 
he demonstrated that no redress could be obtained in the courts 
of law, where no lawyer dare appear for the claimant and put 
himself in opposition to the will of the prime minister of the 
country; and where judges were nominally independent, but 
were in practice suddenly dismissed without reason assigned. 
He then gave a harrowing account of the actual modes of pro- 
ceeding and of punishment in the Greek courts, although for- 
bidden by a constitution worth not so much as the paper on 
which it was written — " set aside, violated, outraged in every 
respect and in every way." The speaker then passed from the 
particular to the general question which had been raised by the 
debate; he went fully into the charges made against Lord Pal- 
merston, of interference in the concerns of foreign countries ; 
and vindicated the policy pursued in relation to Spain, to the 
disputes between Naples and Sicily, and to the disputes between 
Austria and Lombardy. The following extract, which is of 
peculiar interest at this moment, particularly among the learned 
gentleman's constituents, will suffice to show the tone and 
spirit of this portion of the speech. Speaking of the futile 
negociation for the settlement of the affairs of Piedmont and 
Mr. Gladstone's charge that it ought to have gone further, 
Mr. Cockburn thus proceeds — 

'' If it had ^one further — if you had stopped the king of Piedmont 
— if you had mterfered on the risbt side — for there is the gravamen 
of the charge ; it is not that you mterfered, but that ^ou interfered in 
favour of constitutional liberty — if, said a noble lord in another place, 
if you had interfered to stop the king of Sardinia from marching 
into Lombardy, Austria would have had no difficulty in putting 
down the insurrection there— then the victorious troops would have 
had no difficulty in marching eastward and putting down the insur' 
rection in Hungary, and thus tBe intervention of Russia would not 
have been required* But have yon no sympathies for the Italian 
people ? Can you not recall the eminent greatness and glcury of the 
people — their mediaeval splendour — their renown in arts and arms, 
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and all those imperishable monuments of human greatness which 
they have reared ? Do these things not touch your hearts ? Have 
you no sympathy for the people — if they, who for so many years 
have been degraded under the leaden rule of Austria, thought that at 
last the day of their regeneration had arrived, and the establishment of 
that nationality, which in their dreams they had pictured as rivalling 
the glories of ancient times — have you no sympathy for these people? 
Do you prefer that Radetzky, with his Teutonic hordes, should pil- 
lage their houses and drive the best and noblest of their sons to those 
horrible dungeons, those career! du rissime, which have already 
filled Europe with horror, and turned that which was wont to be the 
garden of the world into a desolate wilderness and a desert? Are 
your sympathies with Austria against Hungary — that noble people 
who possessed a constitution as ancient as your own — whose nation- 
ality was secured to them by treaty upon treaty — who raised Austria 
at a time when that state was almost prostrate under a combination 
of the powers that sought the dismemberment of the empire, but who 
are now sought to be absolutely merged in the Austrian empire, and 
to become a subordinate portion of the Austrian people ? They said, 
* we have our own laws and constitution — we have sworn to preserve 
them inviolate — we have before drawn our swords for you in the time 
of national peril — we must now draw them in our own defence.' 
This was the people whom Austria attempted to put down, but she 
had no power to put down that gallant population. But there did 
at last occur the intervention of the barbarous hordes of Russia ; and 
your sympathies are for the butcheries of Haynau— for his military 
executions — for his scourging of women ; your sympathies are for 
these things, because you say that order is restored. The honourable 
and learned gentleman, the member for Abingdon, fancies in his 
ingenuity that he can change things by changing names, but he is 
marvellously mistaken. Tyranny, absolutism, despotism, do not 
change their character because you call them order. Liberty, free- 
dom, constitutional rights, do not change their character because you 
call them republicanism. No, sir, these things will not deceive the 
people of England. The cause is the cause of civilisation and hu- 
manity all over the world. The question is, whether you will have 
absolutism on the one hand or constitutional government and freedom 
on the other ; and don't flatter yourselves, because for a time a des- 
potic government has prevailed — because order, as you call it, is 
restored in Europe — because the spirit of Hungarian liberty has been 
extinguished in the blood of the best and nob^st of her sons — don't 
fancy that such a state of things is to last. There is not a drop of 
the blood that has been spilt that does not call to Heaven for venge- 
ance. The generation that is to come, whose fathers have been gib- 
beted, and whose mothers have been scourged, they will avenge 
these atrocities. And you who complain of interference — you who 
complain that her Majesty's government has interfered in this case 
and in that— what do you say to the intervention of Russia — what do 
you say to the intervention of France ? Who extinguished the liber- 
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ties and constitutional rights of Hungary ? — ^Russia. Who restored 
the old, worn out and efiSte government of the Pope and his conclaye 
of cardinals at Rome? — France. What right have Russia and 
France to take umbn^e at the noble lord, because he has interfered 
in favour of constitutional liberty, while they interfered in favour of 
arbitrary power?" 

This speech was delivered on the 28th of June : the govern- 
ment had a majority: and on the 12th of July a new writ was 
moved for Southampton in the room of Mr. Cockburn, who had 
been appointed Solicitor-General. Thus within three years 
from his first appearance in parliament he attained the first 
great step of office : the electors unanimously confirmed the 
ministerial choice as they did when, within another twelve- 
month, on the elevation of Sir John Romilly to the Mastership 
of the Rolls^ the Solicitor-General succeeded to the superior 
office of Attorney-General ; an office which has been raised from 
the contempt, into which it had fallen some thirty years since, by 
the successive abilities of Denman, Campbell, Follett, and Jervis; 
to the last of whom belongs the high credit, not only of conducting 
in a time of great excitement a series of political prosecutions, 
like Sir J. Campbell, with singular and uniform success, but of 
having at the same time conciliated public opinion and avoided the 
slightest charge of party persecution ; who in addition to the heavy 
routine duties of his office sacrificed his strength, whilst he bene- 
fited largely the public and the ministry by the assistance he ren- 
dered both to the Home and to the Colonial Secretaries ; and 
who, in the office of counsel to the Treasury, has left for the 
assistance of his successors a gentleman (Mr. Welsby) whose 
sound legal acquirements are known to and appreciated alike 
by the bench and the bar. Of the aptitude of Sir A. Cockburn 
for the duties of his new office it is yet too soon to judge. In 
the chief case which has come before the courts — the prosecu- 
tions by the Customs of the Dock Companies — the conduct of 
the case for the crown was beset with difficulties, and the crown 
counsel had to encounter the subtlety of Sir Fitzroy Kelly, and 
the unanimous hostility of the mercantile world. Of the opi- 
nions he may give on tne cases submitted to him by the govern- 
ment, of the mode in which he may distribute the patronage 
which falls to his office, or on which he may be consulted, no 
materials for the formation of an opinion can thus early be 
before us. From his antecedents, however, we may express a 
confident belief that the merits which distinguished the rising 
advocate will mark the official career of the head of the English 
bar. 
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Art. v.— new law STATUTES of the SESSION. 



IN resuming our summary of the legislation of the past ses- 
sion as it affects the procedure and practice of the courts of 
law and equity, we may begin by congratulating the country 
upon some very valuable and important additions to the Statute 
Book which have passed into law since the appearance of our 
last number. The voice of public opinion, for some time raised 
against the over-strict refinements which, in many instances, 
disfigured our system of legal procedure, and rendered it not 
unfrequently an engine of chicanery and oppression, has, we are 
happy to say, at length forced itself upon the consideration of 
parliament ; and one or two highly salutary acts directed to this 
object have recently received the royal assent. We hail this 
as the beginning of a new era in our courts, when substance 
will be no longer sacrificed to mere form, and when the rights 
of the litigant parties will be disposed of more speedily and less 
expensively, but at the same time with an increased satisfaction 
and respect for the judgment of the law. It rests much with 
lawyers themselves to carry to a successful issue this good be- 
ginning, and we earnestly trust that the profession will see how 
greatly to its own interest it is to unite in the common purpose 
of facilitating the attainment of justice between litigant parties, 
and how detrimental to its welfare are those practices which 
have not undeservedly brought upon it the reprobation of per- 
sons who, viewing it from a distance, are perhaps better able to 
form a rough and practical estimate of its merits or demerits. 
In these days of increased progress, any obstruction to the ad- 
vancement of the science of law ought to be unheard of; still 
less should it be possible to assert, with any appearance of 
truth, that such an obstruction is sanctioned by those who have, 
from their practical experience, the best means of appreciating 
the subject. While, however, we make these remarks, we think 
it right to enter our earnest protest against an accusation which 
has been, we fear in no friendly spirit, advanced against lawyers 
as a class. Wherever any disinclination to change has been 
found to exist in the proression, we are confident it does not 
arise, as is insinuated, from any fear of interference with the inte- 
rests of the individual. It is with great regret that we hear such 
sordid motives seriously imputed to a body of men whose general 
character is so universally recognized. The more true reason 
may, we think, be sought in the habit acquired by every man's 
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mind of esteeming that mode of operation, with which he is prac- 
tically and habitually conversant, as the one best adapted for 
the purpose, and consequently of feeling disinclined to engraft 
any great change into the existing system. Lawyers and judges, 
like other reasoners, come to look upon the determination of the 
rights of parties brought within their cognizance as an abstract 
science, and they are apt to reduce to strict rules what must ever 
in a great degree depend upon the varying circumstances of 
human life and action. Justice is itself immutable, but the sub- 
jects to which it is to be applied are constantly changing. 

The method of applying the abstract principles of law to actual 
practice, or, in other words, the system of legal procedure, of 
necessity requires constant modification. Tanquam clavus ejicit 
elavum, one mode is found preferable to another, and the new 
course of proceeding will supersede that which went before. 
The great desiderata of a sound system of jurisprudence are the 
extraction of truth, and a reasonable certainty that the party 
really in the right shall succeed. It is to this object that all 
real law reform must be directed ; and although we have had 
occasion in some recent instances to doubt whether the means 
devised for obtaining that end are the best calculated for the 
purpose, still any measures which fall short of actually thwart- 
ing that object, we are bound to receive and test, trusting that 
further experience will lead the legislature to a more correct 
knowledge of what is required to be done, and of the mode of 
doing it. 

The first of the new statutes to which we shall advert, although 
it does not stand the earliest in point of date, is that for the 
amendment of the Law of Evidence in all courts and tribunals, 
civil or criminal. This is perhaps one of the most thorough and 
radical alterations in legal procedure which has occurred for cen- 
turies, and from its universal importance we place it in the fore- 
ground. There is no action or indictment, or other proceeding 
depending upon the examination of witnesses, which will not be 
directly affected by its operation. As will be seen, it works an 
entire change in the principles of evidence, as it has been for ages 
admitted in English courts of justice; and it extends to the supe- 
rior courts an experiment hitherto tried only in those small tribu- 
nals which have been recently erected throughout the kingdom. 
It is not our province at the present moment to consider whether 
the change sanctioned by this statute be prudent or not. There 
is much diversity of opinion upon that point, and we have on a 
former occasion expressed our doubts whether the legislature 
may not have been too hasty in introducing into the superior 
tribunals a class of evidence which may possibly have been found 
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to work well in the County Courts, but which may still prove 
utterly unadapted to the trial of more serious and extensive 
rights. The mischief, if it exist, is already done, and it is only 
after a practical experience that the system can be now again 
altered by the legislature. However, this is one of those matters 
upon which it is scarcely possible for even the most experienced 
mind to form an i priori judgment, or to foresee what may be 
the ultimate consequences of an alteration so extensive as that 
of admitting the evidence of parties in their own favour in all 
suits and inquiries, of what nature or kind soever. 

In order fully to appreciate the extent of this alteration, and 
to see its bearing upon the pre-existing practice, it will be ne- 
cessary shortly to call our readers' attention to the former rules 
of evidence in this particular. The sole object of the law of evi- 
dence being to ascertain by the best and surest means the at- 
tainment of truth, it is obvious that every species of proof cannot 
properly be admitted. The question to be determined with re- 
ference to any proposed kind of proof is, whether, on the whole, 
its admission would be most likely to lead to truth or error. If 
the former, it should clearly be admitted in evidence; if the 
latter, it should as clearly be rejected. Acting upon these no- 
tions, our ancestors excluded several kinds of parol proof, i. e. 
proof by oral evidence, and held that witnesses were incompetent 
on various grounds, one of which was that of being interested 
in the matter at issue. The general rule therefore observed in 
criminal as well as in civil cases was, that a person interested in 
the event was not a competent witness in the inquiry. (See Rex 
V. Williams, 9 B. & C. 549.) The reason for this exclusion is 
thus stated by Chief Baron Gilbert in his Treatise upon Evi- 
dence, p. 122 : — " When a man, who is interested in the matter 
in question, comes to prove it, it is rather a ground for distrust 
than any just cause of belief; for men are generally so short- 
sighted as to look at their own private benefit, which is near to 
them, rather than to the good of the world, which is more re- 
mote; therefoK, from the nature of human passions and actions, 
there is more reason to distrust such biased testimony than to 
believe it." 

If the interest of the witness were certain in its nature, he was 
thereby rendered incompetent, however small the amount of his 
interest; and therefore, in cases where this rule of law ope- 
rated to prevent a person, who was able and willing to do ^o, 
from giving evidence in behalf of another, the mode of restoring 
his competency was by his releasing all interest in the matter at 
issue, and so removing the cause for exclusion. But there were 
other cases where the proposed witness had no direct interest in 
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the matter then litigated, but where he might obtain an indirect 
benefit^ by subsequently using in his own favour the judgment 
obtained by his evidence. Here he was, on the ground already 
stated, considered as incompetent, because he had a bias towards 
that event, which would afterwards make in his own favour. 
In such a case it might be unjust to oblige the witness to aban- 
don his own rights by a release, in order to further those of a 
stranger; and, on the oth^r hand, it might be unfair to deprive 
the stranger of the benefit of his testimony. A security for such 
a witness giving impartial evidence would be obtained, if he were 
precluded from availing himself of the verdict gained through 
his evidence in any subsequent action brought by himself. Ac- 
cordingly the statute 3 & 4 Will. IV. c. 42, s. 26, provided that 
in such cases the witness should be examined, but that his name 
should be indorsed upon the record, and that such indorsement 
should have the effect of for ever preventing the verdict or judg- 
ment so obtained from being admissible for or against him* 
This, which was the first general statutory interference with the 
rule excluding interested witnesses, was a means of restoring 
competency to a large number of witnesses who were before 
rejected. Still the general rule existed; and if a witness had a 
direct interest, which he refused to release, a party to whom his 
evidence was essential was unable io obtain it. At this juncture 
passed a second act of parliament, commonly known as Lord 
Denman's Act (6& 7 Vict. c. 86), which enacted that " no person 
offered as a witness should thereafter be excluded, by reason of 
incapacity from crime or interest, from giving evidence, either in 
person or by deposition;" " but that every person so offered may 
and shall be admitted to give evidence, notwithstanding that 
such person may or shall have an interest in the matter in ques- 
tion, or in the event of the trial of any issue, &c., or of the suit, 
&c., in which he is offered as a witness." But this enactment 
was restrained by the following proviso : — 

'^ Provided that this act shall not render competent any party to 
any suit, action or proceeding, individually named in the record, or 
any lessor of the plaintiff, or tenant of premises sought to be recovered 
in ejectment, or the landlord or other person in whose right any de- 
fendant in replevin may make cognizance, or any person in whose 
immediate and individual behalf any action may be brought or de- 
fended, either wholly or in part, or the husband or wife of such per- 
sons respectively J^ 

This statute had the effect of rendering all persons competent 
as witnesses, except those who were the substantial parties to 
the record — the real actors in the suit depending before the 
court. As to these persons, the rule of exclusion was still pre* 
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served, whether they were or were not named in the proceedings 
before the court. The evidence of all other interested persons 
was thenceforth receivable in all judicial inquiries ; all objec- 
tions that could be raised to it, being now directed, not to its ad- 
missibility in the first instance, but to its credibility, when given 
before the jury or judge. The inquiry was thus transferred 
from a question of law to a question of fact. 

The exclusion of a party to the record as a witness necessa- 
rily led to the double consequence that such a person was both 
unable to swear to the facts of his own case, and was also not 
compellable to give evidence in support of his adversary's case 
and against himself. So far as the latter result is concerned, it 
can scarcely be doubted that the rule was always productive of 
much more injury than of good. It seems to have originated, 
as is said by Mr. Phillipps m his Treatise on Evidence,^ " from 
some apprehension of vexation or inconvenience which might 
ensue if a person were bound to prejudice or accuse himself." 
But it is obvious that much expense would be saved to an 
honest creditor suing for his debt, if he were able to put his 
debtor in the box and so oblige him to discover such facts as 
would support his case ; while the possibility of false swearing 
would be much lessened in the case of an inquiry so limited as 
would thus occur. The practice in equity has always been to 
oblige a defendant to answer upon oath interrogatories put to 
him by the plaintiff, and although the mode of taking evidence 
in those courts places great impediments in the way of attaining 
speedy justice, this principle of discovery has generally been 
looked upon as one of the best portions of the system of Chan- 
cery judicature. In courts of law one of several plaintiffs was 
probably always admissible to give evidence in support of the 
defendant's case and against his co-plaintiffs, but he could not 
be obliged to do so, and the fact of his volunteering would most 
fr^uently have a disadvantageous effect upon the jury, and 
cause them to regard his testimony with suspicion ; see N^orden 
v. Williamson, 1 Taunt. 378. 

The rule which excludes parties to a suit from giving evi- 
dence in their own favour and protects them from being called 
against themselves, extends also to the husbands and wives of 
the parties, who are rendered absolutely incompetent to give 
evidence either for or against those to whom they stand in that 
intimate relation. This extension of the rule is founded partly 
on public policy, which deems it necessary to protect the con- 
fidences of private life from inquiries of a hostile nature, and 
partly on that identity of interest which, if one is rejected, must 

» Vol. i. p. 69. 
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necessarily reject the other also. Accordingly the husbands and 
wives of parties to the record were included in the proviso to 
Lord Denman's act, and, as we shall see, they are not rendered 
competent by the present statute. This omission is intentional 
on the part of the legislature, the House of Lords having wisely, 
as we think, refused to carry the admissibility of evidence to that 
extent which would permit a wife to be called upon to give evi- 
dence against her husband, or vice vers&. 

Such being therefore the position of the law of evidence with 
respect to the admissibility of parties to suits anterior to the 
passing of the 14 & 15 Vict. c. 99, we will now turn to consider 
the provisions of that statute. 

It commences in the first section with a recital of the proviso 
in Lord Denman's Act, which we have set out above, as far as 
and omitting the words printed by us in italics, and it enacts, 
that so much of the former act shall be repealed. The effect of 
this repeal would be to obviate every objection to competency 
on the score of interest, except in the case of the husband or 
wife of those persons who are nominally or substantially parties 
to the suit. But in order to obviate any objection being raised, 
that although the evidence of the parties was receivable, if they 
chose to tender it, yet that they could not be obliged by their 
adversaries to become witnesses, the second section enacts, that 

^^ On the trial of any issue joined, or of any matter or question, or 
any inquiry arising in any suit, action or other proceeding in any 
court of justice, or before any person having by law, or by consent of 
parties, authority to hear, receive, and examine evidence, the parties 
thereto, and the persons in whose behalf any such suit, action or 
other proceeding may be brought or defended, shall, except as is here- 
inafler excepted, be competent and compellable to give evidence, 
either vivd voce or by deposition, according to the practice of the 
court, on behalf of either or any of the parties to the said suit, action 
or other proceed] ng.'^ 

The language of this section is very extensive. It includes 
every court ot justice, superior or inferior, civil or criminal, 
within the realm. It comprises courts martial and committees 
of either house of parliament, and arbitrators who derive their 
powers from the consent of the parties, and it renders all that 
class of persons which was heretofore excluded not only com- 
petent witnesses, but also compellable to give evidence against 
themselves. It is scarcely possible to conceive any enactment 
which would make a more radical alteration in the mode of pre- 
paring cases for trial, or to foresee the full extent to which it 
may affect the hearing of causes. This statute comes into 
operation on the 1st of November (the day upon which this 
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Magazine is published), and applies to all trials and inquiries 
which take place on or subsequent to that day. It will there- 
fore affect every civil cause henceforth tried in any superior 
court. It might have been as well if a clause had been inserted 
similar to that introduced into Lord Denman's Act of 1843, to 
the effect that nothing in it should apply to or affect any suit 
or proceeding commenced before the date of its passing. Some 
surprise will, we fear, be caused by this quasi-retrospective 
operation. 

Among the effects which will be produced by this new me- 
dium of proof, the most beneficial will probably be the diminu- 
tion of the number of causes which are defended upon mere 
speculation, or on the chance that the plaintiff may be unable, 
or have neglected to procure some piece of evidence essential to 
his case. Moreover, in those cases which do come to trial, 
the expense of procuring the attendance of witnesses to prove 
handwriting or the execution of documents will now be con- 
stantly spared, because the plaintiff may, by putting the defend- 
ant in the box, prove all these facts out of his mouth. But 
while these advantages are likely to result, we cannot shut our 
eyes to the fact, that there are disadvantages to be weighed in 
the opposite scale of the balance. A plaintiff will often tender 
himself as a witness to prove his own demand, and after swearing 
to his knowledge of the facts, will leave the case without other 
evidence in support of it. The defendant will then in his turn 
give a very different version of the same story, and it will be left 
to the jury to arrive at a conclusion between these two discordant 
statements, without the assistance which is so often afforded by 
corroborative or circumstantial proof. This consequence may 
well occur where both parties mean to tell what they believe to 
be a true story. The one may swear positively to a turning fact, 
which the other may from circumstances be unable to deny or 
to admit, but who in his turn may advance another fact incon- 
sistent with his adversary's case. How are twelve common 
men, unaccustomed to weigh probabilities, to see their way 
through these discrepancies ? And if this may happen where 
each party is honest-minded, how much is the difficulty enhanced 
if eitner chooses to strain his conscience but a little, and to add 
or colour a fact to suit his own view of the case ? We much 
fear that the temptations to perjury will be thus increased, with- 
out any adequate security for its detection. 

There is no clause in this act providing for the mode in which 
a plaintiff or defendant is to require the attendance of his adver- 
sary as a witness in the cause, or at what period such a sum- 
mons is to be served. The parties will therefore have to seiTe a 
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subpoBDa either ad testificandum, or duces tecuiUi as in the case 
of an ordinary witness. We think, however, that it would have 
been better if it had been made necessary for either party to 
give notice to the other that he required his attendance, a cer- 
tain number of days before the trial, as the knowledge of such 
an intention might often lead the party so subpoenaed to serve 
a counter-subpoena on his adversary, whereas he may now be 
too late to do so, especially if his adversary, for this very pur- 
pose, chooses to delay serving the subpoena until the last pos- 
sible moment. 

We saw that the general terms of section 2 of the act were 
restrained by a reference to after-contained exceptions. These 
exceptions are to be found in sections 3 and 4 of the statute. 

3. " But nothing herein contained shall render any person who in 
any criminal proceeding is charged with the commission of any in- 
dictable offence, or any offence punishable on summary conviction, 
competent or compellable to give evidence for or against himself or 
herself; or shall render any person compellable to answer any question 
tending to criminate himself or herself; or shall in any criminal pro- 
ceeding render any husband competent or compellable to give evi- 
dence Tor or against his wife, or any wife competent or compellable 
to give evidence for or against her husband.'' 

4. " Nothing herein contained shall apply to any action, suit, pro- 
ceeding or bill in any court of common law, or in any ecclesiastical 
court, or in either house of parliament, instituted in consequence of 
adultery ; or to any action for breach of promise of marriage." 

The first of these sections embodies the principle which chiefly 
distinguishes the criminal jurisprudence of England from the 
practice of most other countries. It is a leading doctrine of the 
law of England, and one upon which much of the security and 
liberty which we enjoy depends, that every crime charged 
against a man must be substantiated against him by affirmative 
evidence, given by those who seek to prove his guilt. No ques- 
tion, except whether he pleads guilty or not guilty to the indict- 
ment, can strictly be put to a prisoner at the bar, who is carefully 
protected from answering any questions either explanatory or 
inculpatory of his conduct. Even admissions or confessions 
previously made by him are admitted with the greatest jealousy, 
and if there is any reason to believe that they may have been 
dictated by hope or fear — if they are not plainly and evidently 
spontaneous— our law refuses to hear them detailed. In criminal 
prosecutions on the Continent of Europe, a totally different 
system prevails. The prisoner, after hearing the charge read 
against him, is in the first instance examined in the presence of 
the jury as to his knowledge of the transaction in question. It 
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IB the duty of the president of the court, instructed by the pre^ 
vious proceedingdy to put quefitions to the accused mth reference 
to the offence, often artfully framing the interrogatories with 
a view of entrapping him in his answer, and constantly exhort* 
ing him to state all that he knows of the matter. A substratum 
being thus laid, the witnesses are then examined, and the whole 
case is left to the jury. How diametrically opposed is this 
to the English system, where every man is presumed to be in*- 
nocent until he be proved guilty ; and where it is the recognised 
duty of every criminal judge to act as counsel for the accused 
person ! It cannot be doubted that our method is more in ac- 
cordance with the true principles of justice, which should ever 
be administered with care and caution, and is calculated to 
render judges even and dispassionate arbiters of the law; a 
result scarcely possible for those who assume the tone and part of 
advocates^ At the same time, although of the two alternatives 
our course of practice is immeasurably the superior, it must be 
admitted that our rule of rejecting all admissions made by pri* 
soners under any circumstances of possible inducement, is far 
too stringent. If it be clear that the statement has been 
dictated by some improper motive it ought to receive no cre- 
dence; but we cannot nelp thinking that it would be better 
in all cases of doubt to receive the evidence with its accompany- 
ing facts, and to leave it to a jury to decide upon the whole 
view, whether they attach credit to it or not. 

The exception in the fourth section is founded in the same 
policy which prevents husbands and wives giving evidence for 
or against eacti other. Proceedings instituted in conseqiience of 
adultery^ or for breach of promise of marriage, must always 
involve inquiries into subjects of so private and confidential a 
nature, that it would be injurious to society to permit or compel 
those interested as principals to give evidence in courts of 
justice. 

The next section of this statute to which it is necessary to call 
attention is the sixth, which provides that : 

" Whenever any action or other legal proceeding shall henceforth 
be pending in any of the sui>erior courts of common law at West- 
minster of Dublin ; or the Court of Common Pleas for the county 
palatine of Lancaster; or the Court of Pleas for thecounly of Durham, 
such court, and each of the judges thereof, may respectively, on ap- 
plication made for such purpose by either of the litigants, compel the 
opposite party to allow the party making the application to inspect 
all documents in the custody or under the con<i*ol of such opposite 
party relating to such action or other legal proceeding, and, if neces- 
sary, to take examined copies of the sarne^ or to procure the same to 
be stamped^ in all cases in which previous to the passing of this act 
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a discoverj might have been obtained by filing a bill, or by any other 
proceeding in a court of equity, at the instance of the party so making 
application as aforesaid to the said court or judge/' 

This is a most valuable addition to the machinery of a court 
of common law. Hitherto the instances in which a party to an 
action has been able to inspect any documents in the possession 
of his adversary have been extremely limited. In policy causes 
indeed the rule has long prevailed of obliging the assured to 
produce to the underwriters all papers in his possession relative 
to the matter at issue ; but a practice so conducive to justice has 
unfortunately not been extended to other kinds of actions ; the 
utmost that the courts have done being to give a defendant, who 
requires to see documents in the possession of the plaintiff, time 
to plead, in order to enable him to have recourse to a court of 
^ equity for a bill of discoveiy. It is surprising that so inartificial 
a course of proceeding should have been permitted to remain so 
long. Independently of the great increase of expense which is 
thereby entailed upon litigant parties, it is obviously impossible 
that a collateral question of this kind can be as satis&ctorily 
determined by a court which has not cognizance of the whole 
of the subject-matter in dispute, as by that tribunal with which 
the final decision rests* Lord Mansfield, who took a wider 
view of our le^al system than most of his successors, is reported 
to have said that, whenever a defendant would be entitled to a 
discovery, he should have it in a court of law without going 
into equity. This dictum, however consonant it appears to be 
with good sense, we find scouted by the Court of Exchequer in 
a recent case, where they complain that it has occasioned a great 
deal of trouble at chambers, being perpetually cited there as an 
authority for applications to inspect, and they express a regret 
that it is not corrected ! !^ Errare mehercuU mcUo cum Platone^ 
quctm cum istis vera sentire. Far preferable is the strong sense 
of the great founder of our commercial law, to the narrow tram- 
mels within which the learned barons have thought fit to confine 
the course of justice. Happily, however, this practice no longer 
rests upon the dictum of any judge, however eminent. We now 
have Lord Mansfield's opinion not only not corrected, but ex- 
pressly sanctioned by the legislature, and we trust that the 
courts will exercise this power liberally and beneficially. We 
should have preferred to see the clause not restricted to cases 
where a bill of discovery would lie in equity, because we foresee 
that this will lead to minute inquiries, whether under the parti- 
cular circumstances of £ach case the Court of Chancery would 
interfere or not, and will thus afford opportunities for refining 

> See Goodliffe v. Fuller, 14 M. & W. 4. 
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away a most useful provision. It would have been far better if 
it had been broadly enacted that either party might inspect and 
take copies of all such documents in the possession of his ad- 
versary as are material to the questions at issue. The inquiry 
as to materiality would be simple and easily disposed of. 

The remaining clauses of this statute are directed to the 
mode of proving certain documents of a public or quasi-public 
character. A former act, 8 & 9 Vict. c. 1 13, gave some faci- 
lities for proving some official documents and certificates, by 
enacting that they should be admitted in evidence, provided 
they purported to be sealed or signed as required by the acts 
making them evidence, without further proof being required of 
the genuineness of the seal or signature : and also that private 
acts of parliament, and other parliamentary papers, purporting 
to be printed by the Queen's printer, should be admitted with- 
out further proof of their authenticity. The present act extends 
this facility of proof to other documents. Section 7 has reference 
to all proclamations, treaties and other acts of state of any 
foreign state, or of any British colony; and all judgments, de- 
crees, orders, and other judicial proceedings of any court of 
justice in any foreign state, or in any British colony, and all 
affidavits, pleadings and other legal documents filed or deposited 
in any such court. These may now be proved by their mere 
production, if they purport to be sealed with the seal of the 
foreign state or colony, as the case may be, or with the seal of 
the foreign or colonial court, if it have a seal ; or if not, by the 
signature of one of the judges certifying that there is no seal. 
In all cases the seal or signature proves itself. The dispensation 
with evidence of the seal or handwriting in these instances will 
doubtless much facilitate the proof of such documents. The 
same credit is by section 8 also to be given to the seal of the 
Apothecaries' Company, which heretofore required to be proved 
in all actions brought by apothecaries for medicines supplied by 
them. A certificate, purporting to be so sealed, is now to be 
deemed ''sufficient proof that the person named therein has 
been from the date of the certificate duly qualified to practise 
as an apothecary." Some evidence of identity of the party 
producing the certificate must however still be given. 

We have next some sections of general application, which 
provide that all documents which are admissible in evidence in 
England, without proof of the seal or signature authenticating 
them, or of the character or office of the person signing, shall 
be equally admissible in Ireland, and vice versS, ; and also that 
all documents so admissible without further proof in England 
and Ireland, shall be equally admissible in any of the colonies. 
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Section 12 relates to the proof of ships' registers, copies of 
which, if proved to be true copies, were heretofore receivable in 
evidence. The present act, however, renders examined copies, 
or copies purporting to be certified under the hand of the person 
having charge of the original, sufficient proof of the register, and 
prim^ facie proof of all matters contained or recited in such 
register. 

Section 13 is directed to reducing the expense of proof in 
criminal proceedings upon pleas of autrefois acquit or convict. 
The practice has usually been for the clerk of assize or clerk of 
the peace to make up the record of the former judgment, and 
to attend with it at the trial, as it has been necessary to produce 
the record itself. This obviously occasioned great expense and 
frequently much delay, which is now removed by substituting a 
mode of proof similar to that which has long been in use for the 
purpose of proving a previous conviction. The present clause 
enacts, that in such cases 

" it shall not be necessary to produce the record of the conviction or 
acquittal of such person, or a copy thereof, but it shall be sufficient 
that it be certified, or purport to be certified, under the hand of the 
clerk of the court or other officer having the custody of the records 
of the court where such couviction or acquittal took place, or by the 
deputy of such clerk or other officer, that the paper produced is a 
copy of the record of the indictment, trial, conviction and judgment 
or acquittal, as the case may be, omitting the formal parts thereof." 

Next follows a general provision, in section 14, that 

*' whenever any book or other document is of such a public nature 
as to be admissible in evidence on its mere production from the 
proper custody, and no statute exists which renders its contents 
provable by means of a copy, any copy thereof or extract therefrom 
shall be admissible in evidence in any court of justice, or before any 
person now or hereafter having by law or by consent of parties au- 
thority to hear, receive and examine evidence, provided it be proved 
to be an examined copy or extract, or provided it purport to be 
signed and certified as a true copy or extract by the officer to whose 
custody the original is entrusted. 

This puts all public documents upon the same footing, so far 
as their proof is concerned, and renders it no longer necessary 
to produce the original document itself in any such cases. 

In order to prevent fraudulent certificates being given in 
evidence, the statute makes it a misdemeanor, punishable by 
imprisonment for eighteen months, wilfully to certify any docu- 
ment as a true copy or extract knowing it not to be so, and also 
renders it felony wilfully and knowingly to counterfeit any seal 
or signature referred to in the act, or to utter any document 
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with such a forged seal or signature knowing the same to be 
false and counterfeit. 

Lastly, there is a clause (sect. 16) enabling " every court, 
judge, officer, commissioner, arbitrator, or other person now 
or hereafter baying by law or by consent of parties authority 
to hear, receive and examine evidence,*' to administer an oath 
to all witnesses legally called before them. This enactment 
will be extremely extensive in its operation, as it annexes to 
every tribunal, which has by law the right of examining wit- 
nesses, the power of administering an oath. It thus places com- 
mittees of tne House of Commons on the same footing as those 
of the House of Lords in this respect, and thereby does away 
with one ground of dissatisfaction felt at the mode of hearing 
evidence in the Lower House. Another effect of this clause 
will be to prevent the recurrence of such cases as Reg. v. Hal- 
lett,* where the court for the determination of crown cases 
reserved decided that an arbitrator appointed by consent of the 
parties under sect. 77 of the County Courts Act, had no autho- 
rity to administer an oath, no such power being given by that 
act, and consequently that a party wno swore ialseiy before him 
could not be indicted for perjuiry. 

The next of the new statutes to which we shall call the atten- 
tion of our readers is a most valuable one, passed for the purpose 
of shortening and simplifying the practice of criminal courts. 
We have on a former occasion referred to this measure, which 
was introduced, though ineffectually, into parliament during the 
session of 1860. We may hope, however, that the delay which 
has occurred has had the effect of obtaining for its provisions 
a more ample consideration, as we know that it has been the 
means of additional clauses being inserted in the present year. 
The very useful reforms effected by this act are due to the labours 
of Mr. Greaves, a gentleman peculiarly conversant with the cri- 
minal law of this country, and to whose edition of this and the 
other criminal statutes of the last session we gladly refer our 
readers, as, besides much information on the operation of these 
acts, it contains forms of indictments carefully settled in ac- 
cordance with the new enactments.^ 

We proceed to give a brief outline of the contents of the act 
for further improvmg the administration of criminal justice (14 
& 16 Vict. c. 100), the operation of which dates from the 1st 

> 20 Law J. ReD. (N. S.) M. C. 197. 

* Lord Campbeirs Acts. By Charles Sprengel Greaves, Esq., one of ber 
Majesty's Counsel, &c. &c. London : Benning and Co. We approve of the 
signiikanoe of the motto " Auspicium meiioris aevi," which appears on the title 
page of this work. 
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of September, 1851. It commences with a recital, to the truth 
of which ail those who have had any experience in criminal 
courts will bear witness :*^^^ Whereas offenders frequently escape 
conviction on trials by reason of the technical stnctness of cri-> 
minal proceedings in matters not material to the merits of the 
case ; and whereas such technical strictness may safely be re- 
laxed in many instances so as to ensure the punishment of the 
guilty without depriving the accused of any just means of de- 
fence/' And it then proceeds, in the first section, to gave to the 
court before which the trial shall be, power to amend all indict- 
ments (in which term is included, by the interpretation clause, in- 
quisitions, informations, presentments, as well as other criminal 
pleadings), whether for felony or misdemeanor, in respect of 
certain variances between the facts alleged and those proved by 
oral evidence, where such variances are not material to the merits 
of the case. The particulars in which these amendments are 
allowable are the following : 

The name of any county or place stated in the indictment ; 
the name or description of any person or body stated to be the 
owner of any property which is the subject of the offence, or 
stated to be injured by the commission of the offence, or the 
christian and surname of any person ; the name or description 
of any thing ; or the ownership of any property named or de- 
scribed in the indictment. In case of a variance occurring in 
any of the above particulars,* the court may order the indict- 
ment to be amended instanter, upon such terms as to post- 
poning the trial as shall be thought reasonable ; and after such 
amendment the trial is to go on in all respects and with pre- 
cisely the same consequences as if no amendment at all had 
been made. By a former act, the 11 & 12 Vict. c. 46, a power 
was given to criminal courts, on trials for felony, of amending 
variances'between any matter in icriting given ia evidence and 
the statement of it in the indictment, but the present clause is 
much more extensive, and applies to all variances between the 
allegation and proof, not affecting the merits of the offence, in 
whatever way the fact alleged is proved. In order to appreciate 
the value of this clause, it is merely necessary to refer to any 
volume of the reports of criminal cases, or to Archbold's Cri- 
minal Pleading, title '^ Indictment." It is only surprising that 
a measure of such obvious benefit should have been so long 
delayed. Now, however, we trust to see criminal justice ad-* 
ministered with a due regard to the substance of the offence 
charged, and our courts of assize and sessions no longer made 
the arena for hair-splitting arguments and refinements upon 
words, which were more worthy of the so-called reasoning of 
the schoolmen rather than the earnest inquiry touching the life 
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or liberty of members of the community. As long as our cri- 
minal code was marked by that severity which placed the life 
of a fellow-being in jeopardy for comparatively trifling ofiences, 
and BO long as the mistafcen policy prevailed of denying to 
persons accused of feloAy the privilege of being defended by 
practised advocates, it might be reasonable and proper that 
every possible shield should be thrown around those placed in 
so perilous a position. Verbal refinements might then appear 
to have some substantial meaning ; at all events, it is not sur- 
prising that legislators then hesitated to dispense with forma- 
lities which might by possibility afford to prisoners some pro- 
tection against surprise or error ; but now that for many years 
the sanguinary character which disgraced our criminal law has 
been removed; now that, practically speaking, death is the 
penalty of but one single kmd of offence ; now that all pri- 
soners are entitled to be defended by counsel on their trials ; 
nay more, are, if the circumstances of the case call for it, 
enabled to obtain professional assistance gratuitously; now 
that criminal justice is thus administered, every reason for re- 
taining these subtleties fails, and those rules which originally 
were intended to prevent injustice to the prisoner, not unfre- 
quently become a source of injustice to the public and immunity 
to crime. 

The inconveniences which arose from over-drawn strictness 
in criminal pleading were, indeed, most sensibly felt in the 
trial of the most serious charges ; those where tne life of the 
accused was at stake. This was produced partly by the very 
laudable desire, on the part of the counsel defending a prisoner 
for murder, to omit no possible chance of saving his client, by 
the aid even of a formal objection to the indictment. It was 
also partly due to the great difficulty which, from the nature of 
the case, frequently existed in determining exactly what was the 
precise mode in which the deceased met his death. For this rea- 
son indictments for murder often extended to great length, con- 
taining counts ringing the changes upon every possible mode 
of death to which the evidence could be fitted. Each of these 
counts were required to contain a precise statement of the in* 
strument with which the blow was struck, its value, the hand 
in which it was held, the exact position of the wound inflicted, 
and its length and breadth, and also a statement that the de- 
ceased person was at the time '^ in the peace of God, and of our 
Lady the Queen." This ridiculous particularity of statement, 
however, was never required to be proved^ and varitoces in the 
proof and the allegation in these respects were held immaterial. 
Still the omission of these averments might be objected to on 
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demurrer, or in arrest of judgmenti and in respect to the mode 
of death alleged, it was always required to be substantially 
proved. To obviate these absurdities, occurring as they did in 
the most serious class of cases, section 4 of the present act pro- 
vides a short form of indictment, containing all that is really 
necessary to be proved, in order to convict the accused of the 
crime of murder or manslaughter. The same short form may 
also be adopted to charge the offence in a coroner's inquisition. 

** In any indictment for murder or manslaughter preferred after 
the coming of this act into operation, it shall not be necessary to set 
forth the manner in which, or the means by which the death of the 
deceased was caused, but it shall be sufficient in every indictment for 
murder to charge that the defendant did feloniously, wilfully, and of 
his malice aforethought, kill and murder the deceased; and it shall 
be sufficient, in every indictment for manslaughter, to charge that 
the defendant did feloniously kill and slay the £ceased.'' 

The 5th and following sections make a similar provision for in- 
dictments for '^forgery, uttering, stealing, embezzling, destroying 
or concealing, or obtaining by false pretences any instrument;" in 
any of which cases, and also wherever it is necessary to make any 
averment as to any instrument, it shall be sufficient to describe 
the instrument by the name by which it is generally known, or 
by its purport, without setting out any copy or stating its value. 
This power has been for some years given in cases of forgery 
and uttering, by 2 &3 Will. IV. c. 123; but, we know not why, 
the practice has still prevailed of setting out the instrument 
alleged to be forged or uttered verbatim, as well as describing 
it generally by name. Such a course adds greatly to the length 
of indictments, and ought not to be adopted now in any ca^e 
whatever. Section 8 renders it unnecessary to allege or prove 
any intent to defraud any particular persons in any indictments, 
found after the passing of the act, for forgery, uttering, or for 
obtaining money under false pretences; but it is now sufficient 
to allege and prove that the accused did the act charged gene- 
rally with an intent to defraud. This is quite reasonable, 
because the act is criminal if done with a fraudulent motive. 
There can be no sound reason for exempting a prisoner from 
punishment, because a fraud actually committed against A. is 
alleged to have been committed against B. This only affects 
indictments found since the act; therefore, if an old indictment 
alleging an intent to defraud A. B. be now tried, the indictment 
must still be proved as alleged. 

The next section has a very important bearing upon those 
eases where it is doubtful whether the evidence will support a 
charge of felony, or will amount only to the misdemeanor of 



I 



230 Nem Law SiahUeB rf tie Sesrion. 

attempting to commit the felony. As the law stood before this 
statute, if a person was indicted for a rape, (for instance,) and 
it turned out that the full offence had not actually been com- 
mitted, but only attempted, or vice yersi, if he was indicted for 
assaulting with intent to commit a rape, and the full offence 
were proved to be perpetrated — ^in either event, the prisoner was 
entitled to go soot free on that indictment. See Reg. v. Harm- 
wood.^ A remedy is provided for this by the 9th and 12th 
sections. 

Section 9 is in these terms : 

** And whereas offenders often escape conviction by reason that 
such persons ought to have been charged with attempting to coinmit 
offences, and not with the actual commission thereof: for remedv 
thereof, be it enacted, that if on the trial of any person charged witn 
any felony or misdemeanor, it shall appear to the jury upon the evi- 
dence that the defendant did not complete the offence charged, but 
that he was guilty only of an attempt to commit the same, such 
person shall not, by reason thereof^ be entitled to be acquitted, but 
the jury shall be at liberty to return as their verdict that the defend^ 
ant IS not guilty of the felony or misdemeanor chargedy but is guilty 
of an attempt to commit the same, and thereupon such person shall 
be liable to be punished in the same manner as if he had been con- 
victed upon an indictment for attempting to commit the particular 
felony or misdemeanor charged in the said indictment; and no 
person so tried as herein lastly mentioned shall be liable to be after- 
wards prosecuted for an attempt to commit the felony or misde- 
meanor for which he was so tried." 

Section 12 also provides that 

" If upon the trial of any person for any misdemeanor, it shall 
appear tnat the facts given in evidence amount in law to a felony, 
such person shall not by reason thereof be entitled to be acquitted of 
such misdemeanor ; and no person tried for such misdemeanor shall 
be liable to be afterwards prosecuted for felony on the same facts, 
unless the court before which such trial may be, shall think fit in its 
discretion to discharge the jury from giving any verdiqt upon suoh 
trial, and to direct such person to be indicted lor felony, in which 
case such person may be dealt with in all respects as if be had not 
been put upon bis trial for such misdemeanor. 

As the clauses which we have just extracted will have the 
effect of rendering acquittals upon mdictments for felony, when 
the proof falls short of the full offence, less frequent, it has 
been thought proper to repeal that section of 7 Will. IV. Sc 1 
Vict. c. 85, 8. 11, which enabled juries to find prisoners guilty 
of common assaults upon indictments for felony, where the 
crime charged included an assault. Great difficulties occurred 

» 1 East, P. C. 411, 440. 



New Law Statutes of the Sesrion. 231 

in the construction and application of that provision, as to which 
V9e need only refer to the notorious case of Reg« v. Bird/ in 
which the difference of opinion among the judges has been 
already noticed in a former Number of this Magazine. Much 
practical injustice was also found to be worked by it, as juries 
would, in the majority of trials for felonious assaults, ease their 
consciences by taking advantage of the statute, if there ap- 
peared the slightest ground for doing so. Still in one class of 
offences it has been thought right to retain a power somewhat 
similar to that given by the repealed clause or the 7 Will. IV* 
& 1 Vict. c. 85. By section 11 of the new statute on indict- 
ments for robbery (i.e. stealing from the person by means of 
violence, or putting in bodily fear), if it appear by the evi- 
dence that the defendant did not commit the crime of robbery, 
but did commit an assault with intent to rob, he may be con- 
victed of such an assault and punished accoi*dingly, and such 
conviction is to prevent his ever being again prosecuted for 
an assault withSntent to commit the same robbery. This 
could not be done under the repealed statute, which justified 
a conviction only for a common assault See Reg. v. Reid.^ 

The 13th section does away with a subtle distinction which 
not unfrequently caused a failure of justice. At common law, 
if goods or money were delivered to a clerk or servant for the 
use of his master, and the clerk or servant instead of giving 
them over to his master appropriated them to his own use, this 
was held not to be larceny, because the goods or money had 
never been, even constructively, in the master's possession, and 
so it could not be said that they were stolen from him, neither 
were they stolen from the third party, because he had volun- 
tarily given up the possession of them. To meet such cases of 
criminal fraud, the 7 & 8 Geo. IV. c. 29, s. 47, enacted that 
embezzlement by a clerk or servant should be deemed to be 
larceny. Still, if upon an indictment framed under that statute, 
it turned out that the person accused was not employed to re- 
ceive the money or goods which he had appropriated, or that in 
any other way the offence committed amounted to larceny, the 
prisoner was held entitled to an acquittal. The line of dis- 
tinction between larceny and embezzlement was, under certain 
circumstances, very difficult to be defined, and therefore the 
clause to which we are now referring will be found highly bene- 
ficial. It provides that if upon the trial of any person indicted 
for embezzlement, as clerk or servant, it shall be proved that 
he took the property in question under such circumstances as 

» 20 Law J. Rep, (N. S.) M. C. 70. * Ibid. 67. 



232 New Law Statutes of the Session. 

amount in law to larceny^ he may be found guilty oF larceny and 

fmnished accordingly ; and vice vers&y a prisoner indicted for 
arceny may be convicted of embezzlement^ if the facts proved 
virarrant it. We shall more properly notice^ in connection with 
this clause, the 16th and 17th sections, because they seena to 
flow as a consequence from the abolition of the technical dfs- 
tinction in point of proof between larceny and embezzlement. 
In order to obviate tne difficulties which might arise in bringing 
home charges of embezzlement, the legislature, by the 7 & 8 
Geo. IV. c. 29, s. 48, authorized prosecutors of such indictments 
to charge any number of distinct acts of embezzlement, not ex- 
ceeding three, against the same employer, provided they were 
committed within six months. Now this was contrary to the 
ordinary rule of law, #hich prevents more than one distinct 
felony being charged in the same indictment, and consequently 
in cases of larceny, where two or more distinct acts of stealing 
were proved, the prosecutor was bound to elect upon which of 
them lie would proceed. Since, however, a person charged with 
embezzlement may now be convicted of larceny, or vice versS,, 
it became necessary to apply the same incidents to indictments 
for one oflence as for the other, and accordingly sect. 16 pro- 
vides, that 

" It shall be lawful to insert several counts in the same indictment 
against the same person for any number of distinct acts of stealing, 
not exceeding three, which may have been committed by him against 
the same person within the space of six calendar months from the 
first to the last of such acts, and to proceed thereon for all or any of 
them." 

And by section 17, 

" If upon the trial of any indictment for larceny it shall appear 
that the property alleged in such indictment to have been stolen at 
one time was taken at different times, the prosecutor shall not by 
reason thereof be required to elect upon which taking he will pro- 
ceed, unless it shall appear that there were more than three takings, 
or that more than the space of six calendar months elapsed between 
the first and the last of such takings ; and in either of such last-men- 
tioned cases the prosecutor shall be required to elect to proceed for 
such number of takings, not exceeding three, as appear to have taken 
place within the period of six calendar months from the first to the 
last of such takings." 

This latter section renders almost unnecessary that which 
precedes it, as it allows three distinct larcenies, committed within 
six months, to be charged in one count. This however does not 
extend to three distinct acts of receiving by the same prisoner, 
which it seems cannot be included in one indictment. It will 
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therefore be only competent to add a single count for feloniously 
receivingy and under it to prove one single act of receiving by 
the same person, according to the power given by the 11 & 12 
Vict. c. 46, s. 3. 

Returning now to the clauses which we have passed by, sec- 
tion 14 abolishes the technical rule of law sanctioned in R. v. 
Messingham,^ that where two persons are jointly indicted for 
receiving stolen goods, knowing them to have been stolen, it 
is essential to prove a joint act of receiving them in order to 
convict both. Therefore if A. and B. were jointly indicted as 
receivers, and it were proved that A. received part of the stolen 
property at one time, and B. received another part at a distinct 
time, both could not be convicted; the prosecutor would have 
been bound to make his election between the two felonies proved. 
The 14th section provides a more reasonable practice, by enact- 
ing, that under such circumstaces the jury may " convict upon 
such indictment such of the said persons as shall be proved to 
have received any part of such property." 

Section 15 applies to the trial of receivers of stolen goods, 
or other accessaries after the fact to felonies. At common law 
no accessary after the fact could be tried before the conviction 
of the principal, except he were indicted and tried at the same 
time with him. By the 7 & 8 Geo. IV. c. 29, s. 54, receivers of 
stolen goods were permitted to be indicted as for a substantive 
felony, whether the principal felon were or were not convicted 
or amenable to justice, ana the same rule was, by 1 1 & 12 Vict, 
c. 46, s. 2, extended to the case of all accessaries after the fact. 
Still, as the offence thus charged was a substantive felony, in 
those cases the doctrine of election applied, and two or more 
receivers or accessaries after the fact could not be included in 
a conviction upon one indictment, if they appeared to have 
committed the felonious acts at different times.^ The present 
clause prevents this necessity for several trials, by providing 
that any number of accessaries, whether before or after the 
fact, or receivers, may be charged with substantive felonies in 
the same indictment, notwithstanding the principal felon be 
not also included therein, and be not convicted or amenable to 
justice. 

Section 18 is inserted to prevent the recurrence of an ab- 
surdity to which the Court of Criminal Appeal felt itself driven 
in the case of Reg. v. Bond,* where it was held (dissentiente 
Erie, J.), that if the jury found that a prisoner indicted for stealing 

' 1 Mood. C. C. 257. 

' See Reg. v. Dovey, 20 Law J. Rep. (N. S.) M. C. 105. 

* 19 Law J. Rep. (N. S.) M. C. 138. 
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sovereigns and half soYereigns, stole either sovereigns or half 
sovereigns, but they could not say which, the prisoner was en- 
titled to his acquittal ! This decision, which it is scarcely too 
much to say is disgraceful to the criminal law of any civilized 
country, can happily never again be drawn into a precedent, 
since we have it now expressly enacted, that, 

*' In every indictment in which it shall be necessary to make any 
averment as to any money or any note of the Bank of England, or 
any other bank, it shall be sufficient to describe such money or bank 
note simply as money, without specifying any particular coin or 
bank note ; and such allegation, so far as regards the description of 
the property, shall be sustained by proof of any amount of coin, or 
of any Dank note, although the particular species of coin of which 
such amount was composed, or the particular nature of the bank 
note, shall not be proved ; and in cases of embezzlement and obtain- 
ing money or bank notes by false pretences, by proof that the 
onender embezzled or obtained any piece of coin, or any bank note, 
or any portion of the value thereof, although such piece of coin or 
bank note may have been delivered to him in order that some part 
of the value thereof should be returned to the party delivering the 
same, or to any other person, and such part shall have been returned 
accordingly," 

The 19th and three following sections refer to trials for per- 
jury and subornation of perjury, in which more technicality has 
Erevailed than in other species of indictments ; insomuch that it 
as been very difficult to frame an indictment for such offences 
in which it has not been possible for an ingenious pleader to 
find a flaw. It was originally indeed necessary to set out the 
whole proceeding in which the peijnry was committed as well 
as the commission or authority of the Court, in order that it 
might appear upon the face of the record that the false swear- 
ing took place in a judicial proceeding and before a person 
competent by law to administer an oath. However, by 23 Geo. 
II. c. 11, a substantial mode of setting out the offence, and of 
stating the authority of the Court before which the perjury was 
allegra to have been committed, was rendered sufficiently ex- 
plicit in indictments for perjury or subornation of perjury. 
These provisions are now (by sects. 20 and 21 of the present 
act) re-enacted and extended to all cases of wilfully or corruptly 
taking or making any oath, declaration, certificate, &c. — in 
fact to all cases where by any statute the pains and penalties 
of perjury are to attach. It is, however, still necessary to insert 
categorically what are called the assignments of perjury, that is, 
a denial in the very words of the matter sworn to by the defend- 
ant ; a clause dispensing with this unnecessary detail, and sub- 
stituting a general allegation of the falsehood of the matters 
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sworn toy was originBlly inserted in the bill, but was struck out 
during its proffress through parliament. 

The power heretofore possessed by courts of justice to order 
the prosecution of any persons committing perjury before them 
required to be extended, so as to make it effectual to insure the 
due punishment of such offenders. The 19th clause confers 
very extensive powers in this respect. It enables 

** the jadges or judge of any of the superior courts of common law or 
equity^ or any of her Majeftty's justices or commissioners of assize, 
nisi prius, oyer and terminer, or gaol delivery; any Justices of the 
peace, recorder or deputy recorder^ chairman or other jadge^ holding 
any general or quarter sessions of the peace ; any commissioner of 
bankruptcy or insolvency; any judge or deputy judge of any county 
court or any court of record: anv justices of the peace in special or 
petty sessions; or anjr sheriflr or his lawful deputy before whom any 
writ of inquiry or writ of trial from any of the superior courts shall 
be executed," 

to direct any person to be prosecuted for perjury committed in 
any evidence or proceeding before them ; and to commit him to 
prison or to take bail for his appearance at the next gaol delivery 
for the county in which the offence was committed, and to bind 
over any person to prosecute or give evidence against him at the 
trial; and to give the party bound to prosecute a certificate of 
the prosecution being directed by the court, which certificate is 
to be sufficient evidence of its having been so directed, and on 
the production of which the court trying the indictment is to 
allow the costs of the prosecution^ unless such court shall other- 
wise specially direct 

In order to prevent the necessity of producing the record of 
an indictment upon the trial of which perjury is alleged to have 
been committed, sect. 22 provides that a certificate containing 
the substance and effect and omitting the formal part of such 
indictment, and purporting to be signed by the proper officer 
of the court, shall be sufficient evidence of the trial of such 
indictment. 

We come next to three clauses referring generally to all indict- 
ments, and intended to prevent objections being taken for such 
defects of form as have hitherto been held fatal. Sect. 23 enacts, 
that it shall not be necessary to state any venue in the body of 
an indictment, except where a local description is required to be 
made, but that the jurisdiction named in the margin is to be 
taken to be the venue for all facts stated in the indictment ; and 
where an offence is committed in a county of a city or town and 
is tried in the adjoining county, such county of a city or town 
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may be stated either in the mai^in, with or without the name 
of the county where it is to be tried^ or in the body of the indict- 
menty by way of venue. 

Sect. 24 enactSy that no indictment shall be held insufficient 
for any of the following causes : — 

For want of the averment of any matter unnecessary to be 
proved ; for the omission of the words ''as appears by the record/' 
** with force and arms/' " against the peace /' for the insertion 
of the words ''against the form of the statute" instead of "against 
the form of the statutes/' or vice vers& ; for describing any 
person by his name of office or other descriptive appellation 
mstead of his proper name ; for omitting to state the time when 
the offence was committed, where time is not of the essence of 
the offence (as it is in burglary, night poaching, &c.) ; for 
stating the time imperfectly ; for stating that the offence was 
committed on a day subsequent to the finding of the indict- 
ment, or on an impossible day (as on the 30th of February), 
or on a day that never happened (as on the 29th of February, 
1851); for want of a proper or perfect venue; for want of a 
proper or formal conclusion; for want of or imperfection in the 
addition of any defendant; for want of any statement of the 
value or price of any matter or thing, or the amount of damage, 
injury or spoil, in any case where diese particulars are not of 
the essence of the offence. Some of these defects were by a 
former statute, 7 Geo. IV. c. 64, s. 20, rendered immaterial after 
verdict; they are now, however, together with some others not 
formerly cured even after verdict, made utterly immaterial, and 
cannot be taken advantage of by demurrer or in any other 
manner. 

Sect. 25 imperatively requires that all objections for formal 
defects appearmg on the face of the indictment shall now be 
taken by way of demurrer or motion to quash the indictment, 
before the jury are sworn, and not afterwards, and when such 
objections are taken, the court may forthwith order the defect 
to be amended, if necessary, and thereupon the trial is to pro- 
ceed as if no such defect had appeared. This will practically 
put an end to all such formal objections being ever taken. 

In order to appreciate the full change wrough( by this act in 
criminal pleading, we annex a form of indictment as it may be 
now framed for larceny by a clerk. 

Central Criminal Court, ) The jufors for our Lady the Queen upon 
to wit. ) their oath present, that John Styles, three 

pair of shoes, one coat, and a large sum of money, amounting to 
£5, of the goods, chattels and monies of the master of the 
West London Union Workhouse, feloniously did steal, take 
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and carry away^ against the form of the statute in such case 
made and provided.* 

Under this the prisoner may be convicted of three several 
larcenies within six months, or of three several acts of embez- 
zling any money of whatever denomination, not exceeding in 
the whole 5L, committed against the person who at the time 
filled the oflSce of master of the workhouse. A clause was 
inserted in the bill as it originally stood, enabling juries, upon 
an indictment for larceny, to find a prisoner guilty of obtaining 
the money or property charged to have been stolen by means 
of false pretences. This, which would undoubtedly be a great 
addition to the means already possessed of convicting offenders 
who are substantially found guilty of crime, was however thought 
to introduce too great a latitude, and it was feared that accused 
persons might be prejudiced by so considerable a variance be- 
tween the offence charged and the offence proved in point of 
legal phraseology. While we are bound duly to respect this 
caution, we venture to predict that the success of the present 
limited experiment in abolishing nominal distinctions will justify 
its further extension at a future period. 

The 25th section has reference to traverses of indictments for 
misdemeanor, as to which the 60 Geo. III. & 1 Geo. IV. c. 4, 
provided that such a traverse might be permitted in case the 
defendant had been committed less than twenty days before the 
sessions at which the indictment was to be tried. That pro- 
vision is, however, repealed by the present act, which, in lieu 
thereof, enacts that, — 

'' No person prosecuted shall be entitled to traverse or postpone 
the trial of any mdictment found against him at any session of the 
peace, session of oyer and terminer, or session of gaol delivery : pro- 
vided always, that if the court, upon the application of the person so 
indicted or otherwise, shall be of opinion that he ought to be allowed 
a further time, either to prepare for his defence or otherwise, such 
court may adjourn the trial of such person to the next subsequent 
session upon such terms as to bail or otherwise as to such court shall 
seem meet, and may respite the recognizances of the prosecutor and 
witnesses accordingly, in which case the prosecutor and witnesses 
shall be bound to attend to prosecute and give evidence at such 
subsequent session without entering into any fresh recognizance for 
that purpose." ^ 

This power of postponement will, no doubt, prevent any in- 
justice being done to an accused person by his trial being hurried 

^ Mr. Greaves has suggested that it will be advisable in future to adopt the 
English idiom of placing the governing verb before the substantive, instead of 
adhering to the old form, which is literally translated from the Latin, and he has 
accordingly framed all his precedents in that manner. 

VOL. XV. NO. XXIX. 8 
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on, while it will obviate the unnecessary expense and delay caused 
by a traverse as of right under any circumstances. The applica- 
tion for a postponement must, as in ordinary cases, be made after 
the defendant has pleaded, and courts will probably generally 
reouire the grounds of the application to be verified by affidavit. 
The next provision is one relating to pleas of autrefois convict 
or acquit, in which it has hitherto been necessary to set out fully 
the proceedings upon the former trial. The 28th section of the 
statute has now dispensed with this formality, and enacts that, 
'' it shall be sufficient for any defendant to state that he has 
been lawfully convicted or acquitted (as the case may be) of the 
said offence charged in the indictment." This clause, coufded 
with that in the Evidence Amendment Act, which we have already 
noticed, (14 & 16 Vict. c. 99, s. 13) enabling such pleas to be 
proved by a certificate of the conviction or acquittal, will work 
a very great improvement in the practice in such cases. 

The last enactment in this very valuable statute has reference 
to the punishment of certain misdemeanors of a graver character 
than the ordinary class of such offences, and for which the 
court is upon conviction now enabled to award hard labour 
during the whole or any part of the term of imprisonment 
warranted by law. These misdemeanors are enumerated in 
section 29, and are the following : — 

Any cheat or fraud punishable at common law. 
Any conspiracy to cneat or defraud, or to extort money or 
goods, or falsely to accuse of any crime, or to obstruct, 
pervert or defeat the course of public justice* 
Any escape or rescue from lawful custody on a criminal 

charge. 
Any public or indecent exposure of the person. 
Any mdecent assault or assault occasionmg ^ direct bodily 

harm. 
Any attempt to have carnal knowledge of a girl under 

twelve ^ears of age. 
Any public selling or exposing for public sale or to public 
view of any obscene book, print, picture or other indecent 
exhibition. 

The only remaining statute which we propose to include in 
our present notice, is that which amends the law relating to 
the expenses of prosecutions and the apprehension and trial oC 
offenders in certain cases (14 & 16 Vict. c. 66). The pro^ 
visions of this act, although highly important, will not require 
so lengthened a discussion at our hands as that already given to 
the two preceding statutes. The 1st section of this act repeals 
so much of the 7 Geo. IV. c. 64, s. 23, as provides that in cases 
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of misdemeanor the power given to courts of ordering payittent 
of expenses to prosecutors and witnesses^ should not extend to 
their attendance before the committing magistrate. The effect 
of this is to place misdemeanors, so far as regards these costs, 
on the same footing with felonies, in which the attendance 
before the magistrate was always allowed to the prosecutor. 
As it is in general equally for the public benefit that offences 
of all classes should be duly investigated, the removal of this 
distinction, which frequently operated to deter prosecutors from 
coming forward and bringing misdemeanors to light, is highly 
to be commended* Still it is not in all cases of misdemeanor 
that the pow^ of ordering payment of any expenses exists, 
and, of course, the attendance before a committing magistrate 
can only be allowed as part of the general expenses of the pro- 
secution* In addition to certain classes of misdemeanors where 
such power heretofore existed, the 2nd section of this act con- 
fers it in the following cases (whether there be a conviction or 
not): — abusing girls between the ages of ten and twelve; un- 
lawfully taking any unmarried girl under the age of sixteen out 
of the possession and against the will of her father or mother or 
other person having lawful care or charge of her ; conspiring to 
charge any person with felony, or to indict any person of felony, 
or conspiring to commit any felony. In any or these cases it is 
now discretionary with the court before which the indictment 
comes to trial, to allow costs to prosecutors and witnesses as in 
felonies. 

The next section relates to common assaults, in which there 
has been hitherto no power to allow the expenses of the pro- 
secution. This not unfrequently operated nardly upon those 
who were bound over by the committing magistrate to appear at 
the assizes or sessions, because they were thus compelled to 
expend their time and money for the furtherance of public 
justice, without being able to claim any remuneration whatever. 
To remedy this, section 3 provides that wherever justices before 
whom a case of assault is brought, shall consider it a fit subject 
for prosecution by indictment, and shall bind the complainant 
and witnesses in recognizance to prosecute and give evidence at 
the assizes or sessions of the peace, every such court (i. e. as 
appears by reference to the preceding recital, the court before 
whom the indictment is tried) may ut its discretion order pay- 
ment of the costs and expeiMies of the prosecutor and witnesses 
so appearing (i.e. appearing at such assizes or sessions) under 
such recognizance, together with compensation for loss of time 
and trouble, as in the case of felonies. This clause is not b^ 
any means clearly worded, and it may be questioned whether it 

s2 
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would extend to ordering payment of these costs where a bill is 
thrown out by the grand jury^ in which case the indictment has 
not been tried. At all events, where an indictment is removed by 
certiorari immediately it is found, there appears to be a very 
great difficulty in seeing how these costs can be awarded either 
by the court where the bill is found or by the Court of Queen's 
Bench under the defendant's recognizance, which is generally 
taken to extend only to costs incurred subsequently to the 
removal. 

A set of clauses follow, which provide for regulations as to 
the rates and scales of costs, &c., being in future made by the 
Secretary of State instead of by the quarter sessions, and all 
allowances made by any court under this or any former act 
are to be ascertained with reference to these new regulations 
when so made. These new scales of expenses are not, how- 
ever, to interfere with the power of any court to order payments 
to be made to persons who have showii anv extraordinary 
courage, diligence or exertion in apprehending offenders, and 
the provisions of the 7 Geo. IV. c. 64, in that respect are by 
the present statute conferred also upon all courts of sessions of 
the peace, who may now order compensation for extraordinary 
exertions to the amount of five pounds. 

This statute also enacts that clerks of the peace may, upon 
the recommendation of the justices of the county in quarter 
sessions, or of the town council of the borough (as the case may 
be), be paid by salaries in lieu of fees, such salaries to be paid 
out of the county rate or borough fund, with a provision that, if 
it is thought proper, any description of business may be excepted 
from the salary and paid for as before by fees. But when a 
salary has been fixed, no other payment is to be made for any 
business included in such salary, and all fees received in respect 
of such business are to be accounted for to the county or bo- 
rough treasurer, as the case may be. This is in accordance 
with the present feeling, that officers of courts of justice should 
be remunerated by an adequate salary instead of directly by 
fees. We trust the day is not far distant, when no fees what- 
ever will be payable by the parties immediately concerned in 
respect of the administration of public justice, whether civil or 
criminal. 

The remaining clauses of the act are mostly of a local 
nature, and may be disposed of in a few words. The court 
of general or quarter sessions for the county of Middlesex is 
now put on the same footing as other quarter sessions with 
respect to the class of cases which it has jurisdiction to try, and 
also with respect to the power of dividing the court and appoint* 
ing a deputy assistant judge, with these exceptions, that the 
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deputy so appointed must have been approved of by the Secre- 
tary of State, and must be a barrister of not less than ten years 
standing, although he need no longer be in the commission of 
the peace for the county of Middlesex. Moreover, the deputy 
assistant judge so appointed is competent to form a court in 
the absence of any of the justices, without however lessening in 
any way the jurisdiction of the justices who may sit with him in 
such additional court. 

Provisions are also made for backing warrants for the appre- 
hension of offenders in the Channel Islands by the bailiffs and 
chief officers of those islands, or their respective deputies in 
their absence. 

Wherever prisoners, whose offences are triable only at the 
assizes, are committed from any county of a city or town which 
has not for five years previously had a separate commission of oyer 
and terminer and gaol delivery, to the gaol of such city or town, 
the commitment is to specify that the offender is committed pur- 
suant to this act, and the recognizances are to be conditioned 
for appearance at the assizes for the next adjoining county 
(according to the schedule C. of 6 & 6 Will. IV. c. 76), and the 
cases of such prisoners are to be dealt with at the assizes in all 
respects as if they had been committed for offences perpetrated 
within such adjoining county. A similar provision is likewise 
made with respect to prisoners committed to any gaol or house 
of correction approved of as fit to contain prisoners committed 
for trial at the assizes for any county, instead of to the common 
gaol of the county ; and, in either case, all prisoners so com- 
mitted, either to the gaol of the city or town, or to any gaol or 
house of correction other than the common gaol of the county, 
are in due time to be removed, without any writ, to the com- 
mon gaol, in order that they may be tried at the assizes, and 
such removal is not to be deemed an escape ; and such prisoners 
are to be deemed to have been in legal custody during the time 
of such removal, and also during the time of their being removed 
back to the gaol from which they were brought, notwithstanding 
that they have been during that time taken out of the jurisdic- 
tion of the county &c. to which either of the gaols belong, and 
into a different county. 

Such is an outline of the provisions of these statutes, a fa- 
miliar knowledge of which is indispensable to all members of 
the profession who are practically engaged in carrying out the 
civil or criminal business of the country. We have gone at 
some length into many of their clauses, but we think that the 
importance and novelty of their contents will be our best war- 
rant for having so long detained our readers with them. 
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If what is here enacted be carried out in the full and liberal 
spirit in which it has been intended by the legislatnre, we feel 
little donbt of these provisions commanding general satisfaction ; 
and when it is seen-— as we believe it will be — that accused 
persons in reality suffer no hinderance in defending themselves 
from charges brought against ihem by reason of the abolition of 
useless forms and tautology^ but that the substantial ends of 
justice are thereby greatly advanced, we trust that parliament 
will in future sessions not hesitate to follow up the work which 
it has now begun, and will still further facilitate the trial of cases 
on their merits, by sanctioning such other improvements as 
may be found necessary to complete the work of Criminal Law 
Reform, now so well begun. We would also throw out a sug- 
gestion that, when so many fundamental alterations have now 
been introduced into this part of the legal system, and so many 
clauses and provisions of former acts have been repealed by the 
statutes passed within the last few years, it would be highly 
desirable to re-enact the whole of the existing criminal law in 
a single consolidated act. We regard as utterly impracticable, 
any scheme of codification which should attempt to define and 
express the common law applicable to offences; but there would, 
as it seems to us, be no difficulty in arranging the whole of the 
statute law within the compass of a single act, while the conve- 
nience which would result from such a proceeding would be 
beyond all question. 

We shall in the succeeding number call the attention of our 
readers to such other portions of the legislation of the recent 
session as peculiarly affect the practice of the law. 

H. 
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Official Tables of Criminal Offenders for the Years 1848, 1849 and 1850. 

Printed by Autbority. 
Census of Oreat Britain for 1851. Printed by Autbority. 
Education, National, Voluntary and Free. By Joseph Fletcher, Esq., H. M* 

Inspector of Schools. London: Ridgway, 1851. 
Reformatory Schools. Mary Carpenter. Bristol, 1851. 

CRIMES have decreased these last three years; and run 
thus sitice 1847:— 

1848 1849 1850 

Total d0|349 27^816 26,813 

Decrease, per cent. • • . * 8*3 3*6 

This is gratifying, and concurs with that increase of prosperity 
which is well attested by financial and fiscal statistics of all 
kinds, in each branch of this busy, commercial empire. There 
has also been a quinquennial decrease of crimei for in the 
five years ending 1845 there were 139,606 crimes, but in the 
five years ending 1860, only 138,918, a decrease of no nume- 
rical importance, except that during the five years population 
increased by 6J per cent., and thus criminality decreased by 
about 7 per cent. 

That able and accurate statist, Mr. Redgrave, thus analyzes, 
in his Preface, the criminal tables of 1860 : 

The decrease of the commitments in 1860| as referred to 
locality, has been very general. It extended to twenty-eight 
of the forty English counties, and includes all the Midland, 
Southern and Western counties, without exception. The in- 
crease has fallen in the Northern counties — in Durham and 
Northumberland, in the great manufacturing district, Yorkshire 
alone excepted, running through Cheshire, Derbyshire, Lan- 
cashire and Staffordshire. In these counties the chief increase 
was shown, the decrease having extended to all the most agri- 
cultural counties, Essex and Norfolk forming the only exceptions* 
In Wales there was an increase, the commitments in the Prin- 
cipality having for several years shown a tendency to increase. 

On a comparison of the offences in which the decrease of the 
last year is most apparent, it will be seen that they are chiefly 
those which are prevalent in the rural districts, as burglary and 
housebreaking, sheep stealing, stealing fixtures and growing 
trees and plants, arson, maliciously maiming cattle, and offences 
against the game laws. 



244 Crimes of 1848, 1849 and 1860. 

In the Ist Class — The Offences against the Person — there 
was a decrease of 38 per cent, last year on the commitments for 
murder, but when this offence is united with the attempts to 
murder and maim, the numbers are shown to remain stationary. 
In rape and assaults to ravish, there was an increase. On the 
whole class the numbers continue nearly the same, both on a 
comparison of the two last years, and the two last periods of 
five years. 

In the 2nd Class — The Violent Offences against Property — 
there is a decrease of burglary, housebreaking, and the other 
crimes against the dwelling, and an increase of the robberies 
from the person. The class showing a decrease of nearly 3 per 
cent, on the two last years, and of 3*1 percent, on the two 
last five years. 

In the 3rd Class — The Simple Offences against Property — 
the chief decrease has fallen upon larceny, and is for that offence 
6*4 per cent. There is also a decrease in horse and sheep steal- 
ing, stealing fixtures, &c. The chief increase arises in larcenies 
from the person, larcenies by servants, and embezzlement. The 
decrease on this class last year was 3*6 per cent, but an increase 
of 2*3 per cent, appears on a comparison of the two last five 
years. 

The 4th Class — The Malicious Offences against Property — 
shows a considerable decrease, both in arson and maliciously 
maiming cattle, and a total decrease on the class last year of 
19 per cent. On a comparison of the two last five years, how- 
ever, an increase arises of 4 per cent. 

In the 6th Class — Forgery and Offences against the Currency 
— ^the commitments remain nearly the same in the last year, 
but there is an increase of 8 per cent, on extending the com- 
parison to the totals of the two last five years. The art itself 
nas made great progress. We believe this to be the cause* 

In the 6th Class — There is a decrease of nearly 16 per cent., 
arising chiefly on the offences against the game laws, and the 
indictments for keeping disorderly houses. In the two last five 
years the decrease has been 36 per cent., and is owing to the 
absence (with the exception of the year 1848) of seditious 
offences, and the great decrease of riots and breaches of the 
peace, by which such offences are attended. 

There were only six persons executed last year, and all of them 
for atrocious murders. We can bear witness to some very felo- 
nious acquittals ; some in which the evidence was so free from 
flaw or doubt, that the mob nearly performed the duty which 
the juries failed in. There is a curious table of executions during 
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the last half century, given by Mr. Redgrave, which results 
thus: 

1801 to 1810 1811 to 1820 1821 to 1830 1831 to 1840 1841 to 1850 



Executions 802 



897 



686 



250 



107 



A very important feature in these tables, viz. the age of cri- 
minal offenders, is no longer given, — we believe owing to some 
reprehensible desire to effect a paltry economy in the Home 
OfiBce staff of clerks. If this be so, it is quite unpardonable; 
for a very essential means of testing the progress of crime is 
now lost ; and whether juvenile offenders are on the increase or 
not we are no longer enabled to know. The cause of public 
morals, and the science of mending them, should not be thus 
frustrated. 

The great question respecting the causes of crime is best de- 
veloped and aided by an analysis of its locality, and its relation 
to the various conditions of society which are supposed to affect 
its amount and intensity. Those most frequently advanced are 
education, class of industry, and density of population. The 
two former were very fully discussed, and their relation to crime 
elaborately pointed out, in the articles on the subject contained 
in this Magazine in 1848.^ The facts and deductions then 
produced have become standard authorities. They related, 
however, to the Criminal Statistics ending with 1847, and con- 
sequently the last three years afford fresh data. It may suf- 
fice to say generally that the conclusions thus established in 
1848 are in substance borne out and equally applicable to the 
subsequent period. The great culminations of cnme exist still in 
the Metropolitan district; and taking the same counties as repre- 
sentatives of each class of industry, they again stand thus : — 

Above the average, 1. Metropolitan, 

2. Iron districts, 

3. Cotton districts; 

To assist rather than to express further conclusions, we have 
collated the following table of the population of 1861, and its 
relative density, the crimes classified into grave and minor^ of 
the last three years, and the degree of instruction, as far as 
marriage register marks show it, in each county of England, and 

' Since amplified and republished, with coloured diagrams, under the title of 
Tactics for the Times, published by Ollivier, Pall Mall. 

' The " grave" offences consist of offences against the person, and offences 
against property committed with violence. 

The " minor" offences are mainly offences against property without violence ; 
and also all malicious offences against property, forgery, and all other offences 
tried at assizes and sessions. 



Below the average, 4. Agricultural, 

5. Silk. 

6. Mining. 
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m North and South Wales. This table will at least senre to 
show the distribution of erime. 

As regards education, or even the possession of its rudiments, 
we beg to disclaim placing the slightest reliance on the mar- 
riage mark index. It is no index at all; and not only yalueless 
as such, but, we fear, positively fallacious and misleading. 
We have only given it because we know that some eminent 
statistical inquirers, Mr. Fletcher and Mr. Parr among the 
number, think otherwise; and though they do not, we believe, 
regard it as a perfect test, yet think it affords a fair and re* 
liable approximation to it. Our grounds for thinking otherwise 
are these : 

It is notorious to all persons practically acquainted with the 
working of the registration, that numbers of persons when 
married, both males and females, will not, and do not, sign their 
names, though they can do so. 

In the next place, the total number of persons married in any 
year, ex. gr. 1 848, being 276,460 in England and Wales, forms 
but ll per cent, of the population; and how is it possible that 
the instruction possessed oy such a minute fraction can afford 
any reasonable ground for deducing from it the education of the 
remaining 98} per cent.? But it affords scarcely, any test of the 
education of the I } themselves ; for is it not obvious, that the 
mere faculty of writing a name may, and often does, co-exist 
with extreme ignorance in nearly every element of education, 
properly so called? nevertheless, if it be worth anything, it 
must be as an indication of the possession of such elements of 
education. Is it advanced, that, though worth little in itself, it is 
fortified by other concurring tests, such as the predominance or 
the reverse of prosperity, pauperism, &c. ? The short answer is, 
that no such concurrence exists as can afford any substantial 
or availing support to the marriage mark test. Nor can mere 
amount of property or independent means be safely taken to 
indicate the education of a district, or, therefore, to support any 
other indication of it. If this is not enough, a glance at the 
following table will, we trust, suffice to dispel any kind of re- 
liance on a test which places the education of Devonshire far 
above the average, and superior to Middlesex, Surrey and 
Kent; whilst it ranks Herefordshire, the most criminal and 
perhaps the most Boaotian in the kingdom,' as little below 
the average, and superior to Yorkshire, Norfolk, Herts, Essex 
and Cambridgeshire! ! 

' See the aDeeoh of the Dean of Hereford (Mr. Dawes, late of Somhorne) at 
the Diocesan Meeting at Hereford, on October 1st, 1851, wherein he stated it 
to be the worst educated county. 
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Criminal Offences during 1848, 1849 and 1850, compared with 

Populationf ^c* 



COUNTIES. 



Beds 

Berkfi. 

Bucks. . • • • « 

Camb 

Chesh 

Cornw* . • • • * 
Comk ....* 

Derby 

Devon 

Dorset 

Durh 

Essex 

Glouc* ••«•• 

Heref. 

Herts 

Hunts. 

Kent ■••••• 

Lane. •••••• 

Leic. ..*•.. 

Line 

Midd« 

Monm. . • • * « 

Norf. 

Northam. . . . 
Northumb. . . 

Notts 

Ozon 

Rati 

Salop 

Somers 

South 

Stafford . . . . 

Suff. 

Surrey • . • . • 

Sussex 

Warw. 

Westdi. • • • • 
Wilts 

York 

Wales, N. .. 
Wales, S. .. 

Totals and \ 
Averages ) 



FopuIaklMi 
in 1851. 



Persons 

toeaeh 

100 

AOMS. 



129,789 
199,154 
143,670 
191,856 
423,438 
356,662 
195,487 
260,707 
572,207 
177,597 
411,532 
343,916 
419,475 

99,112 
173,963 

60,320 
619,207 
2,063,918 
234,938 
400,266 
1,895,710 
177,165 
433,808 
213,784 
303,535 
294,438 
170,286 

24,272 
245,019 
456,237 
402,033 
630,506 
335,991 
e84,805 
330,428 
479,979 

58,380 
241^008 
258,762 
1,788,767 
404,160 
607,496 



17,922,768 



43 
41 
31 
35 
^5 
42 
20 
40 
34 
29 
62 
34 

. 53 
18 
43 
25 
^Z 
200 
45 
23 

1,059 
65 
33 
33 
26 
55 
37 
25 
28 
43 
88 
83 
37 
144 
87 
83 
12 
28 
M 
49 
20 
22 



48 









CRIMIN^AL 


Per 


CRIMINAL 
OFFENCES. 


OFFENCES 

in each 
1,000 Persons. 


Centage 

signing 

Register 

with 

Marks 














Orave. 


Minor. 


ToCaL 


Gnre. 

'^5 


Minor. 

8^40 


Total. 


in 1848. 


85 


442 


527 




52-6 


170 


866 


1,036 


•85 


4^84 




415 


137 


702 


839 


•95 


4-88 




49*2 


129 


726 


855 


•67 


3-78 




44*7 


408 


2,423 


2,831 


•90 


572 




44*5 


152 


623 


775 


•42 


1*74 




42*2 


^ 


872 


435 


•32 


1^90 




23^3 


117 


647 


764 


•44 


2-48 




35*9 


277 


2,347 


2,624 


•48 


4^10 




81-7 


96 


707 


803 


•54 


8-98 




86*9 


166 


847 


1,013 


•40 


2-05 




36^4 


298 


1,609 


1,907 


•86 


4-67 




47-1 


860 


2,665 


3,025 


•85 


6-35 




83-2 


129 


635 


764 


1-80 


6*40 




410 


144 


837 


981 


•82 


4-81 




50^6 


40 


247 


287 


*m 


409 




45*0 


456 


2,502 


2,958 


•78 


4-04 




56*8 


1,440 


8,968 


10,408 


•69 


4^84 




50-3 


112 


833 


945 


•47 


3*54 




88^6 


190 


1,371 


1,561 


•47 


3-42 




380 


1,629 


10,820 


12,449 


•85 


5-70 




83*0 


177 


924 


1,101 


•99 


5-21 




d65 


252 


1,775 


2,027 


•58 


4H)9 




44-8 


132 


750 


882 


•61 


8-50 




40^9 


175 


570 


795 


•57 


1-87 




29*1 


121 


909 


1,030 


•41 


3-08 




40-2 


105 


746 


851 


•61 


4*38 




361 


23 


91 


114 


•94 


8-74 




29*8 


146 


813 


959 


•59 


331 




48^8 


397 


2,130 


2,527 


•87 


4-66 




36^9 


247 


1,918 


2,165 


•61 


4^77 




Z^-^ 


455 


2,727 


3,182 


•72 


432 




51^6 


194 


1,310 


1,504 


•57 


3-89 




46*1 


524 


2,911 


8,485 


•76 


4-25 




87-8 


201 


1,327 


1,528 


•59 


8-90 




881 


469 


2,578 


3,047 


•97 


5-37 




36*7 


20 


154 


174 


•34 


2-63 




17-2 


169 


1,184 


1,808 


•70 


4-70 




451 


821 


1,620 


1,941 


1*24 


6-26 




42^8 


1,058 


4,920 


5,978 


•58 


275 




420 


182 


804 


986 


•45 


1^98 




55'Q 


267 


1,450 


1,717 


•48 
•68 


2-38 
4^05 




55-2 


12,228 


72,750 


84,978 


4-74 


38-31 
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Mr. Fletcher, in his able pamphlet, falls into the common 
error of assuming that the amount of miscalled and abortive 
education now existing among the adult and marriageable po- 
pulation, has a tendency to check crime. That education, — 
such as it ought to be, and such as it will, we trust and believe, 
soon become, — will have that end, there can be no rational 
doubt. That it has not yet existed widely or long enough to 
do so we believe to be equally certain. Mr. Fletcher finds that 
the gross amount of crimes from 1842 to 1847, compared with 
the instruction in each county (as evidenced by marriage marks), 
results in a balance against the most instructed counties, which 
are in the aggregate, as we stated in 1848, the most criminal. 
This being opposed to his favourite hypothesis, Mr. Fletcher 
has resort to the following more ingenious than sound method 
of making the figures " declare decisively either in favour of, or 
against, popular instruction." Now, bearing in mind that we 
ourselves maintain that efficient popular instruction is not in 
the least impugned by the state oi crime, inasmuch as efficient 
instruction has no prevalent existence, let us see how Mr. 
Fletcher establishes his conclusions from the data before him : 

** It has been endeavoured to apply one (a mode of analyzing and 
correcting the statistics of crime) for the migration of the dishonest 
into the more wealthy, populous, and instructed localities, by drawing 
a distinction between those classes of offences which arise &om general 
depravity and those which will obviousljr be in excess in certain lo- 
calities, because generally associated with the professional vice or 
vagabondage which seeks its home in them ; and, by proving statis* 
tically the existence of such a distinction, likewise the influence of the 
denser populations rather to assemble the demoralized than to breed 
an excess of demoralization.'' 

This distinction requires proof. It is by no means evident 
that the grave class of offences are not committed by vagrants, 
or that the minor ones, such as larceny, are more generally 
committed by them. Nevertheless, Mr. Fletcher proceeds to 
say that : — 

*^ The great class of the more serious offences against the person, and 
malicious offences against property, is obviously that least affected 
by migrations of the depraved, and affords strong testimony, by its 
universal excess wherever ianorance is in excess, that many oi the 
offences against property wnich are in such excess in the more in- 
structed and populous localities, are also committed by delinquents 
bred in the places indicated by the excess of the former offences J' 
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We are not quite sure that we comprehend this aright, but we 
believe it to mean that a vagrant class, bred in the districts 
where the grave crimes abound, migrate from thence into the 
more instructed districts, where the minor crimes abound, which 
the said class therefore commit, rather than the native popula- 
tion of such districts. That people bred in districts prone to 
the graver crimes should, on migrating to other districts, instead 
of swelling the catalogue of such crimes, swell only the amount 
of minor crimes, requires support ; and certainly derives none 
from the mere fact, that in the best instructed and most popu- 
lous districts the minor, rather than the major, offences prevail. 
To argue thus would be petitio principii with a vengeance, and 
unworthy of Mr. Fletcher's high reputation as a statist ; for it 
is evident that this state of crime may result from many dif- 
ferent causes, all foreign to the one assigned. Mr. Fletcher 
however infers that : — 

*' It is this great class of offences, therefore, and not the gross com- 
mitments, which should be redded as the index crirne to the relative 
moral character of each distnct, not as a perfect test, but as one ap- 
proximating to the truth much nearer than the latter, bein^ affected m 
a smaller degree by the migration of the depraved towards the more 
instructed centres of resort f a further correcfion for which, in the case 
of the index crime itself, were it attainable, would render ite universal 
testimony m favour of the good influences associated with instruction 
in England yet stronger. 

This index clasSf of the more serious offences against the person, 
and the mxilicious (mences against property, bears strong and uni- 
versal testimony in favour of the influences associated with instruc- 
tion throughout England and Wales," 

Unfortunately for Mr. Fletcher's theory it no longer does so. 
We have abstracted from the returns of the three last years 
above cited the following table, whereby it will be perceived 
that the same " index class" he relies on, for a test of crimi- 
nality, now bears testimony the other way: the highest de- 
grees of such instruction and both classes of crime predominate 
together! 
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Rblativb Instruction (according to Marriage Marks) and 
Crimbb, in mm» Year$ as before cited, of the ten most instructed 
and the ten least instructed Counties and Welsh Districts. 



Ten met! 

inatructed 

Countlet. 


Penona ' 

eiKiuBiff 

Marriage 

Bagietera 

witb 

Marka. 


Oraye 
Crimea 
la every 

1,000 
Pfliaou. 


Minor 
Crimea 
inerery 

1,000 
Panoaa. 


Tenltfofl 
instiucted 
Conntiee. 


Persona 

aignjng 

Marriage 

Registera 

with 

Marks. 


Oraye 
Crimes 
Sneyery 

1,000 
Persons, 


Minor 
Crimea 

iaeyery 
1,000 

Penona. 


WestmoreL 


I 

17-2 f 

1 


•84 


2^68 


Kent .... 


56-8 


•78 


4-04 


CumberL . . 


28-8 


•32 


1-90 


Monmouth 


^^'5 


•99 


5-21 


Northnmli. 


29*1 


•^ 


1-87 


8. Wales.. 55-2 


-4% 


2-88 


Rutland.. 


29-8 


•94 


8-74 


N.Walea.. 


55-0 


-45 


1-98 


StuneiK ... 


8M ' 


•59 


8^90 


BeQxoftt . • 


52^ 


*«5 


8^40 


Devon ••« 


81-7 


•48 


410 


Stafford *• 


fil'6 


•72 


4*82 


Midd«.... 


880 


•85 


5-70 


Herts • ■ • • 


50*6 


•82 


4-81 


GloUCa. .. 


88-2 


•85 


6-85 


Lancasfa. . . 


50-8 


•69 


4-84 


Derby.. •• 


9^^ 


^ 


2^ 


Bucks. • •• 


49^a 


-95 


4^88 


Oxon .... 

Total 1 
Ayeragesj 


86-1 


•61 


4*38 


Salop • • • • 

Total \ 
Ayerafcflj 


48-8 


•59 


8-31 


82-0 


0-70 


4-65 


50-6 


0-67 


3*88 



We have selected these twenty cotinties simply because they 
are in the two extremes as regards '' instmction;*' omitting the 
medinm counties as not declaring decisively either way. 

The only safe conclusion from the premises is, that the mar- 
riage mark test^ affecting about one and a half per cent, of the 
population, is not even a test of who can write their names, and 
still less of who are educated, or even moderately instructed; and 
that even if it were, it has no real relation to crimes whatever. 
It is, in fact, mere trifling to bestow any reliance upon it. 

Density of population has, however, so general a coincidence 
with greater criminality, that some relation may be said to exist 
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between them. Thus we find the fifteen counties moat promw 
nent in these two features rank thus : 

The most densely crowded. The most criminal. 

*Midd]esez, Hereford, 

^Lancashire, ^Worcester, 

^Surrey, Oloncester, 

^Stafford, *Che8hire, 

^Warwick, ^Middlesex, 

•Chester, *Warwick, 

Kent, ^Monmouth, 

Durham, Bucks, 

•Worcester, *Herts, 

Notts, Wilts, 

•Monmouth, Essex, 

♦York, *Somerset, 

Leicester, *Lancashire, 

•Somerset, *Surrey. 

♦Herts. •Stafford. 

Thus, ten out of the number, to which asterisks are prefixed, 
concur in being much above the average for criminality and 
density of population. This fact is important, and whatever 
may be its cause^ it indicates the direction which our philan- 
thropic efforts should take. The cause is indeed of far less im- 
portance than the /act It is most gratifying to us to find so 
able, clear-sighted, and right-hearted a person as Miss Carpenter 
espousing the same views we put forth in 1848, as to the mieana 
required for this great end. Her admirable work on Reformar 
tory Schools for the dangerous and perishing classes, is season- 
ably timed, and will not fail to direct the attention of all welU 
wishers to social prepress, to this most vital subject. 

It is proposed by a number of gentlemen, who have paid 
earnest and deep attention to the condition of the ** perisning 
and dangerous classes of children,'* to bold a conference as early 
as may be practicable, with a view to make such united efforts 
as may lead to an improvement in the legislative enactments 
for these unfortunate beings. Among the gentlemen who give 
their invitation to this conference, are Sheriff Watson, M. D. 
Hill, Esq. Q. C, Jelinger Symons, Esq., and Joseph Hubback, 
Esq., Secretary of the Liverpool Industrial School. As we un- 
derstand that Mr. Hubback has consented to act as Honorary 
Secretary, any gentleman desirous of attending the conference 
can communicate with him. 

The object of the Conference is as follows: — 

A consideration of the Condition and Treatment of the Perishing and Danger- 
ous Classes of Children, and Juvenile Offenders, with a view to procuring such 
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legislative enaotments at may produce a beneficial chaoge on tbeir actual condi- 
tion and their proq»ects. 

TTie children whose condition requires the notice of the Conference 
are, 

First, those mho have not yet subjected themselves to the gra^gp 
of the laWf bat who, by reason of the vice, neglect, or extreme 

goverty of their parents, are inadmissible to the existing 
chool establishments, and consequently must grow ap with* 
out any education, almost inevitably forming part of the 
perishing and dangerous classes, and ultimately becoming 
criminal. 

Secondly, those who are already suhjecting themselves to police 
interferencey by vagrancy, mendicancy, or petty infringement 
of the law. 

Thirdly, those who are convicted of felony^ or such misdemeanor 
as involves dishonesty. 

The provisions to he made for these three classes are. 

For the first. Free Day Schools. 

For the second. Industrial Feeding Schools, with compulsory 

attendance. 
For the third. Penal Reformatory Schools. 

The legislative enactments needed to bring such Schools into ope- 
ration are, for the Free Day Schools, such extension of the present 
government grants from the Committee of Council on education as 
may secure their maintenance in an effective condition; they being, 
by their nature, at present excluded from aid, yet requiring it in a 
far higher degree than those on whom it is conferred. 

For the Industrial Feedinj? Schools, authority to magistrates to 
enforce attendance at such Schools on children of the second class 
and to require payment to the supporters of the School for each 
child from the parish in which the cnild resides, with a power to the 
parish officers to recover the outlay from the parent, except in case 
of inability. 

For the Penal Reformatoiy Schools, authority to magistrates (or 
judges) to commit Juvenile Offenders to such achools, instead of to 
prison, with power of detention to the governor during the appointed 
period, the cnarge of maintenance being enforced as above. 

It is in this scheme assumed that society has a right to pro- 
tect itself from injury and loss, such as it at present sufiers 
from this class of children ; that the existing system does not 
so deter or reform as to protect society ; and that Education, 
including both instruction and training, is the only means of 
effecting any material diminution of juvenile crime. 

Also, that in all the schools above named, the object in view 
is not so much to give a certain amount of secular knowledge, 
or to enforce a temporary restraint, as to train up useful and 
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self-supporting members of society, acting on a religious prin- 
ciple. Hence they will be best conducted 6y indinidiial bodiee, 
carrying into effect their own religious eonvictionSf with close 
and rigid inspection by the State as to tlieir effective working. 

The parent has a double duty to discharge towards his child ; 
firat, to supply him with the means of subsistence ; secondly, 
to train bim in the way he should go. It is then farther assumed, 
that, by neglecting the second part of his responsibility, he ought 
not to be permitted to escape the first. 

The objedtions usually raised to such reformatory plans arc, 
that they " confer a premium on crime," and " interfere with 
the liberty of the subject ;" the religious question also presents 
obstacles. These difficulties are all met in the preceding scheme 
and the prineiples assumed* 



Art. VII.— landlord anj> TENANT under the 

PRESENT CRISIS, 



IN these momentous and progressiTe times, when science is 
making such rapid strides in agricultural improvements, it 
is absolutely incumbent on us, wheSier we possess broad acres 
or narrow garden strips, to co-operate in carrying out more libe- 
ral covenants either under private arrangements or public enact- 
ments, and more enlightened views respecting land culture, as it 
is only by an assiduous attention to this subject we can hope suc- 
cessfully to compete with the foreigner. Thus, agriculture, 
although temporarily depressed by low prices and excessive 
burdens, (for the burdens of land bear an unfair proportion com- 
pared with personal property and stock in trade, so much so 
that in the eventful session of 1846 Sir Robert Peel said, "The 
land is entitled to protection on account of some peculiar bur- 
dens upon it, but that is a question of justice rather than of 
policy; but 1 have always felt and maintained that the land is 
subject to peculiar burdens,") and aided by security for improve- 
ments in the shape of an acknowledged " tenant right," may 
again take its stand amongst the other arts and sciences, in- 
creasing the energies of the tenant, unshackled by the caprice 
of landlords, and, by employing the labourer, stopping crime 
and degradation, and, by increasing produce, serving the best 
interests of the community at large. 

Although properly constructed leases and agreements vary 

VOL. XV. NO. XXIX. T 
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according to the prevailing customs and modes of tenure in the 
several districts or counties, yet they ought to be clear, distinct 
and simple, and it becomes the duty of the landlord to let the 
tenant have such an equitable interest in the culture of the soil, 
so as to invest the capital employed beneficially for himself, and 
improve the landlord's interest. Two modes oi letting land now 
principally prevail, viz. a holding for one year, extinguishable at 
the end of the year by a six months' notice being given by either 
party ; and by a lease for a certain number of years mentioned 
m the agreement. The relative superiority of holding by lease 
or by a yearly tenancy has been much disputed ; but we believe 
it is a fact that cannot be denied, that where leases for years are 
the prevailing mode of letting, there the best rents are paid, the 
land better cultivated, and the farmer reaps the most profit. A 
written agreement to enter into a lease when required has been 
held at law as good as a lease^ and is generally a precursor to 
a lease. 

The word " rent'* implies the return in service, com, cattle or 
money for the land demised. There are three kinds of rents: 
rent-service, partly in corporal service and partly in money; rent- 
charge, where lands are made over to another for a certain term, 
with a sum of money reserved as a yearly payment, and a clause 
of distress for non-payment charged on the land ; and rent-seek, 
or dry rent, which has no clause of distress. The adoption of 
a corn rent in place of a fixed money rent takes away the only 
element of uncertainty which need cause any doubt to the tenant, 
and, owing to Free Trade principles, is likely to become more 
general than formerly, as it is impossible, supposing a farm to 
be well cultivated, that the tenant can pay the same rent when 
wheat is 40*. as at the time it was 60s. ; and the usual way is to 
take the average prices of wheat and barley for three years, and 
for the tenant to pay a proportionate rent to the price, and as the 
rent would be measured, not by the average of one year, but 
three years, the tenant would never have to pay a large increase 
of rent in one year, as the presumption is, in the course of three 
years there would be both abundant and deficient harvests. 

With regard to Ireland, we are told that a new and remark- 
able law is necessary ; that the contract between the possessor of 
the land and him who desires to have it for the purposes of tillage 
requires to be taken out of the common order of contracts; and 
that a supervising power to regulate the terms of the bargain 
between the two parties must be appointed by the state. 

Admitting that there are cases which justified legislative in- 
terference with the free-will of contracting parties, two assertions 
demand remark. The Irish tenants are miserable, and demand 
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legislative interference. The second assertion is, " that, with 
certain and few exceptions, the British Isles are the only parts 
of the world in which the class of occupiers have to adjust their 
relations to the soil by special bargain, in the same way as 
people buy hats and coats. Every one else but the farmer is 
nis own landlord, or else the hand of the landlord over him is 
strictly restrained by law. It is only in these islands that law 
leaves the landlord unfettered by positive obligations, and at 
full liberty to use or abuse as he pleases the dominion given him 
over the soil." 

The Irish Tenant league proposes to step in between the 
parties to the contract, namely, the possessor of the land and 
the man who proposes to hire it, ana deprive both of the real 
control of the arrangement. Seasons, they say, are precarious, 
and the produce uncertain, the outlay is necessary and certain ; 
and they therefore propose not to leave to the discretion of B., 
the tenant, the determination of the sum he can afibrd to pay, 
but to settle the amount when the crop is gathered, by taking an 
account of the actual outlay and the actual return, and there- 
upon giving to the landlord a fair proportion of the net produce 
of the farm, as determined by arbitrators. 

Such a measure would be fatal to the interests of the country, 
and is very unlike the Landlord and Tenant Bill, which has for 
its object the power of securing a judicious and useful amount 
of outlay for improvements, and not the regulation of the abso- 
lute value of the land itself. 

In La B6arn (the granary of France), as well as in most 
parts of France, say the correspondents of the Morning 
Chronicle, leases are ordinarily drawn up for periods of nine, 
eighteen or twenty-seven years, and there are fixed breaks, by 
wnich either party can get rid of the obligations; ordinary 
stipulations in French leases bind the farmer to pay the taxes 
falling on the land, to take on himself the charges of the 
necessary repairs, so as to keep the farm buildings in proper 
order, not to sublet without the consent of the proprietor, and 
to consume all the straw on the farm. In some parts of the 
country a curious sort of tenant right prevails : at the expira- 
tion of the lease a farmer may bargain to renew it again at a 
higher rate than before : if the landlord refuses, he is bound to 
pay the tenant down in ready money three times the amount of 
the proposed yearly increase; thus, suppose A. rents a farm at 
80 francs the hectare (not an uncommon rate), and offers at 
the expiration of his lease to renew the obligation at the rate of 
85 francs, the landlord, if he refuses, is bound to pay him down 
16 francs per hectare as an assurance for the improvements' 
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which be has made <tDd the capital he has expended ; in this 
manner the tenant baa a hold upon the proprietor, who oiust 
pay if he wishes to eject, wbiie* on tbe otber hand, there i» 
little danger of the farmer exaggerating the yalue of the ira- 
provemeats, as be may be taken at hie word, and may be made 
U> pay the increased rent rateably to the increased pnodactive^ 
ness and value of the land. 

In Denmark, the tenant is entitkd to a renewal ot the contract 
for iifly years, on paying to the proprietor an Increased yearly 
rent. If such an offer is made in the first ten years, the proprietor 
shall either accept it, or boy out the tenant by paying twenty 
times the amount of yearly increase offered, e.g., if the tenaiot 
offers to pay in rents five ^juarters of barley more than befoiie, 
the proprietor, in case he does not accept the oflfer, shall give 
the tenant an indemnity of one hundred qnart^v of bartey* 
If the tenant makes an ofier in the course of the next ten yeara, 
and it is not accepted, then the proprietor shall pay to the 
tenant an indemnity of sixteen times the amount of the ofiered 
yearly increase. If the ofier be made within the tfaind term oi 
ten years and refused, then the indemnity is to be fourteen times 
the amount of the offered yearly increase^ if in the foarth ten 
years, twelve times such amount. If aft«* forty or forty-five 
years, the indemnity is to foe ten times the amount i; and if the 
forty-fifthj forty»sixth, fortynseventh or forty-eighth years, five 
times the amount. In the last year the proprietor ahall neitlier 
be bound to renew the contract nor to give him indemnity for 
not renewing it; the farmer is precluded from transferring the 
property leased or any part of it to others without the prc^etor's 
consent, but he has the option of ^ving up the lease. In this 
case it is to be disposed of by public auction, and the proprietor 
is entitled to reserve the groimd on paying the highest bid offnped 
at the auction within a term of fourteen days. 

The burdene which attach to lands are tithes, partly ex- 
tinguished bv allotments of land in lieu of tithes and commuta- 
tions, churcn rates, repairs of roads axid turnpike tolls, poor 
rates (out of which connty rates are paid), land tax and in- 
come tax.^ Tweline millions of direct taxation in the shape of 
poor rates, connty rates, highway rates, church rates, tithes, land 
and income tax, are annually levied on the real property of the 
country, while property other than real is almost totally exempt. 
By the act of Elizabeth, lands, houses, tithes, coal mines and 
underwood within the parish are rateable, whilst personal pro- 
perty, stock in trade, ships, &c., to be rateable must be locaUy 

* Theie atuount to about 26 per «0iit^ or 4et. per quarter on the wfattt pro- 
duced. 
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sHaate and tioiMe within the par ish in which the owner resides. 
It must not otjtly be prodooftive, bat musfl be eapab(e of being 
proved to be prodoetive, and the rate applied to the clear liqui- 
dated surplus, alter payment of the owaer's debts, which is con- 
sidered to constitute his ability. The determination then of the 
rateable value e{ stock in trade is' the chief subject of difficulty, 
so much so, that in iMnuiacturing^ and mining districts, real 
property is often o&ly made ftppKcable owing to the trouble and 
expense of the assessment. 

It appears that out of a population of 27,000,000 in Great 
Britain and hefand^ of which nearly 18,000,000 are engaged in 
or dependent on agrieulture, the taxation, direct and local, paid 
by land amounts yearly to the sum of 17,000,000/., of which 
6,000,OOCM. is* paid by the agricultural classes. The ciq^ital and 
stock mvested in hmd is of tke> value of 200,000,000/., and the 
anmiid! produce i& 260,000,0002.^ Farmers, landowners, and 
otbers intercBted in kmd, thus^ nBtttrally complain of the immense 
amotmt of taxation and want of protectiofi', when in Coventry 
the ribbon manufactilrera are protected by a d«ity of 14s. a pound, 
in Derby the silk trimmers fifteen per eentt, and in Stafford the 
shoem!akers at is. 9d. cm* 149. a dozen. The editor of the 
''^Times," in a leading article of the 20tk of last February, says, 
^^ It ia a matter of eomfm*(»i' sense, justice and honesty, that if 
one oecu^er of property is rated to the relief (^ the poory or 
any other loi^k burchm, all occupiers should be rated, withrtMil 
any exemption^ If exemptions are once alk>wed, there is no esid 
to tifaem ; a lavge proportion of those who ought to pay get <^ 
one way or the other, those who- continue to pay are the more 
burdened ; instead of the exemptions bmig a real relief to the 
occupiers, the landlord gets so much the more in the shape of 
rent.** The agricultural classes,, therefc^e, think and feel that, 
as they are now deprived of protection, onder which they have 
derived their property and pursued their industry,, their position 
shottld be altered' by an adjuAtmrent of rent, or an alleviation of 
this intolerable burden-, and adap<ied to this new state of cir- 
cnmstances, and the system of taxation revised, with reference 
to a more equal and just dtstriiMaition. if as WMeeh as six- aii) lions . 
of property have been» sacrificed under the system of free trade, 
«Rid miany speculators utterly ruined by importing foreign comp 
and prC'-ettgaging foreign crops for the market m the fhce ot a> 
^stod harvest expected or ascertained, it is usefa) to take wamitlg 
by acting more discreetly for the future; for as long ad corn^ 
from Dantzic and other ports can be imported at dSs^^ mclodkig 
freight, insurance, commission,.. &c.| the foreigner can profitably 
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undersell us, although a great decrease in the importation of 
corn has taken place in 1860 compared with 1849. 

Duty. 

Malt Tax . . £6,225,072 . . 2U. 8rf. a qr. 

Hops . . 392,381 . . \8s. 8d. per cwt. 

Tea . . 6,829,992 • . 2s. 2id. per lb. 

worth from 6d. to 3s. 6d. per pound, which shows the poor pay 
seven times more tax on the common tea than the rich pay on 
the fine tea. 

Coffee . . £709,632 . . 4d. per pound. 

Soap . . 99 1,523 . . 1^^. ^ lb,& 6 ^ cent. 

Candles & Tallow 99,330 .. U.6c;.^cwt. on tallow 

All these taxes press most intolerably on the poorer classes, 
and ought to be repealed as soon as the exigencies of the state 
will allow ; and, as the Chancellor of the Exchequer said last 
year, following the path of the late Mr. Huskisson, " It is the 
duty of all Chancellors of the Exchequer to take off the burdens 
from the shoulders of the poor and put them on the nch, as 
more capable of bearing them ;*' and when we find measures for 
chaining the rates of small tenements on the owners instead of 
the occupiers, and for the revival of the laws of settlement and 
removal, altering of the burdens of highways &c., and for rating 
to unions instead of parishes as a means of promoting and ex- 
tending relief to the poor, and as all the promises and pro- 
phecies regarding free trade have failed, for Sir Robert Peel 
said in 1842, '^ 1 cannot guarantee you by legislation any par- 
ticular price, but I say that as long as wheat is under 60s a 
quarter you shall not be exposed to the importation of foreign 
corn," we should be careful that we do not increase the burdens 
of land instead of diminishing them ; for, depend upon it, the 
moment the landlord finds himself unable to meet foreign com- 
petition, owing to the low price of wheat, he will shift them on 
to the tenant by demanding an equivalent in the shape of rent, 
and the tenant will drive the labourer to the wall and pinch him 
by a reduction of wages. 

The Tithe Commissioners' Report has just been published, in 
which they state, that at the expiration of the present commis- 
sion it will be beneficial if certain powers connected with tithe 
rent charges should exist, of which some should be permanent 
and same temporary. Those which it is suggested should be 
permanent should relate, 

Istly. To the custody of documents, maps, &c., as also a 
power to furnish attested copies of them. 
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2iidly. To re-apportionments in the division of estates, and in 
the separation of gross rent-charges into distinct parts, 
where the interest becomes divided amongst several parties. 

Srdly. As to hops and market gardens. 

4thly. To the redemption of small rent-charges. 

Sthly. To the selling and defining glebe and other ecclesias* 
tical lands and rent-charges. 

6thly. To authorize mergers where interests now separate 
come into the same hands. 

The powers reouired only for a time will relate to the sale of 
tithes, farms, ana buildings ; the taxation of valuer's bills, and 
giving authority to collect them ; the confirmation of apportion- 
ments outstanding at the extinction of the commission ; the 
completion of cases now pending in the superior courts ; and 
the application of the provisions as to old and imperfect agree- 
ments for giving land for tithes in the case of a few inclosure 
awards, of which the arrangements have not been legally com- 
pleted. 

Upon the Tithe Commutation Act, Mr. Jervis, of Suffolk, 
says, the difference in value of farm produce at the present 
moment is very great to what it was when the tithe commu- 
tation rent was based ,* and allowing for the diminished cost of 
bones and seeding, the land is lessened in value per acre of the 
farm produce of a farm producing four quarters of wheat, six 
quarters of barley, eight quarters of oats, and four quarters of 
beans and peas, 275. 3d, per annum, and therefore he contends, 
that, unless rent be adjusted and the tithe commutation altered, 
the land is not worth cultivating under the present ruinous 
prices. 

From the summary of the revenue, it appears that, despite the 
alterations of the tariff, the resources of tne government and of 
the public creditor are as stable as ever ; pauperism has de« 
creased, notwithstanding wages in many of our agricultural 
districts have decreased also. Bread is cheap ; so also are the 
necessaries of life ; and it had need be, when we find the parish 
allowance, even in opulent places, for an unemployed man, his 
wife and children, if willing to stay out of the union, which most 
of them prefer, is 3s. 6d, per week, viz., 2^ • 6d. for the man. Is. for 
the woman, and nothing for the children who are too young 
and unable to work, whether the number of such children be 
two, four, or six. 

The principle of the new County Rating Bill is, that before 
any sum shall in future be assessed to the inhabitants of coun- 
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ties in Eogland and Wales, its neocsaily and pvoprieltjr o^ubA be 
sanctioned by the majority of a mixed body« consisting of one- 
half naaeistrates, and the other hakf of tlKtte wbom the rate- 
payers shall annually choose to .act on their behaMl 

Mr. Cheetham, who has paid moch attention to the snisjeety 
on opening the following qnestion for disemssion. How fiir 
taxation enters into the cost of agricaltnral prodncsi said, at the 
Faraaers' Club, at the beginMg di the year, ^ taxation is so wide 
indeed that it embraces within its range all local as well as 
fiscal imposts ; and I now propose to show the manner in which 
taxation enters hito the cost of agrictiUDral produce, and to do 
this effectually, I will give yon an estimate of the cost of ealtt- 
vat>ng an acre of land, dividing the expenses into two elements,, 
as follows :— - 

Cote pet aero. Taxatloo per aaw. 

£ 

*' Great tithes . . . . . . . . 

Small tithes, Is, 6d. . . 

Poor, county, highway and church rates, 4s, 9d. 
Labourers' wages . . . . . . 1 

Tradesmen's bills, artifieial manure, or AkmI . . 
Maintenance of three horses oa every 100 > a lo n n a <i 
acres, at 9«. each per week . . ^ U l» y . . U o t> 

Maintenance of farmer's family and general 1 q 13 q 

superintendence , . . . I 

Seed corn 
Casualties of cattle 

Interest of capital at 7L per cent. ... 
Xvenc •• a. •• .. 

£9 » .. 1 6 » 

*' Thus the expense of cultivating an acre of land amounts to 
6/. 9s., whilst the rent-charges, tithes, poor rates, &c. being 
1 Is. 3d, per acre, and the direct and indirect taxation 255. 8<£ 
per acre, the combined amount is 36«. lid. per acre, or 33 per 
cent, for the total cost. 
Mr. Baker says — 

The poor-rate . . 4«. per acre. 

The nighway rate . . 9d. per acre. 

The church rate . . 8e/. per acre. 

Land tax . . . lO^d. per acare, or 10^ » the pMind. 

Landlord's property tax 9a. in the pound. 

Tax on labour • • 10 per cent, or 4c. 6flt ftr each acre. 

Malt tax • • . • 1«. per acre. 

*'It is quite clear, then, that land bears an unfair and unequal 
amount of taxation compared with stock in trade, which we 
have seen must be visible and tangible, in order to be taxed/' 
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Mr« Cbeetham furnished the foIIowiEig paiper. 

*' At a recent agrieultaral meeting a printed paper was circulated, 
recommending a fixed scale of wages, or De r^ulated by the six weeks' 
average price of wheat in each preceding month, as followsr: — 



Wheat 


A first-class labourer 


under dOs. 


7s. Od. 


30«. to 40s. 


8s. 0^. 


40s. to 50s. 


9s. 0<;. 


50«. to eos. 


10s. ed. 


6a«. to 70^ 


12s. 6d. 


7(k lo 8(k 


14s. 6d. 


90s. to 100*. 


16s. Od. 


lOOs. to 110s; 


17s. 6d. 



'' Differing widely frona tbe writer's views on this important ques- 
tion, we subjoin some calculations, assuming the following elements 
of the question as our fixed data:^- 

*' 1. That every fall in the price of wheat of 5^ a quarter admits 
of the piice of the quartern loaf being lowered one halfpenny. 

^' 2. That when the price of wheat is 48s. per quarter, the price of 
the loaf should be 5^d, 

** 3. That a labourer with a family of five persons^ each consumes 
one and a half loaves, or seven and a half leaves weekly. 

'' 4. That the natural value of silver, the wages of labour,, and the 
price of wheat, are based on silver at 5^. 2d. Sie ounce, wheat 4s« a 
bushel, or 32s. a quarter, and labour Is. a day, or 6s. a week. 

" 5. That taxation in this country, adding 33 per cent, lo the se- 
CBSsaries of lif% the cost of the subsistence of the. labourer is enhanced 
from 6s. a week to 9s., and the required wages of labour will be 9s« 
instead of 6s. with natural prices. 

" 6. That the productive cost of wheat is at all times the basis of 
the element of the wages of labour — that is, the cost of the subsist- 
ence of the labourer. 

'' 7. Thus the natural cost of wheat being assumed at 32s. per 
quarter, and wages at Is^ a day or 6s. a week, each day's labour is 
the equivalent of 5s. 4d.f or one-sixth of the unit of 32s.. a quarter for 
wheat, and the quartern loaf at 3^« 

** 8. We then assume the following to be the expenditure of such 
6s. wages : — 

Bread, 7^ loaves at 3^' ^ ^^- ^u^^ • • Ost 6M. 
Grocery . . . . Is. Oa. Meat . . Os. 9a, 

Bent .. .. Is. 0(2. Clothes.. Os. 6(2. 

Total, 6s. or 12d. 

** 9. That if indirect taxation to the extent of 33 per cent, is added 
to the natural cost of wheat, such tax requires an increase of wages 
50 per cent, or from 6s. to 9s. a week, add 33 per cent, to the cost 
of wheat, say from 32s. to 48s. per quarter, which latter price is tbe 
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equivalent of wages at 9«. a week, and tbe following is the assumed 

expenditure of such wages : — 
Bread, 7^ loaves at Bid. dif, 4j(/. — Taxation 33 per cent. 1«. lid. 

Grocery .. 16 „ 6 

Cottage rent . . 16 „ 6 

Meat •. 10 „ 4 

. Clothes .. 9 „ 3 

Fuel, &c. . . lOJ „ 3i 

9 3 

We thus see that the expenditure in bread is 40ld.f or 37 per cent, 
and in other necessaries of subsistence Gl^d.^ or 63 per cent., and 
taxation 33 per cent, or 3s. a week. 

'' 10. The elements of the cost of the 41b. taxed loaf at 5|{/. are as 
follows : 

Natural value received by farmers and land-owners for 

wheat, . . . . . • • . 2-f^. 

Millers' and bakers' charges (16s. per quarter) . • 1| 

Government taxation 33 per cent, including tithes and 
poor rates . . . . . . . . . . 1|4^ 



Total . . • • • • 3$ 

^* 11. It is thus evident from the above analysis, that if agricul- 
tural or other wages fall to 6s. a week instead of 9^., all taxes on 
their subsistence will fall on the labourers themselves, and not on 
their employers, — and taxation will become a grievous tyranny to the 
working classes, and the national debt an incubus not to be borne. 

'* 12. We now arrive at that point of the question of the wages of 
labour being based on the fluctuating price of wheat and bread, with 
the existing rate of wages at 9s. a week, and wheat 48^. per quarter, 
and in the first instance we take the descending scale. 

** 13. If wheat falls in price 5s. 4d, per quarter, or from 48^. to 
42«. 6d., the labourer will only save d^d. per week, or one halfpenny 
iu each loaf, and the required subsistence wages would then be 
Ss. Sid. ; if it falls to 37«. 4d.—Qs, 4Jrf. ; if 32s.--Ss. l|rf. per week, 
instead of 6s. a week, when the cost was 32«., or its natural price, 
irrespective of taxation. 

" 14. We next proceed with the ascending scale. If wheat rises 
5s.4d. per quarter, or from 48^. to 53«. 4d.f wages should be 9s. S^d. 
per week ; if to 69s. Sd.--'9s. 7Jrf. ; if to 64«.— 9«. lO^d. ; if to 
69s.4d.-'10s. 3d. ; if to 74*. Sd,—10s. 6| per week. 

'^ 15. We again repeat, that we base such calculations, as to the 
required rate of wages, from the fact that the expenditure of the 9*. 
a week consists in this — that bread costs only 37 per cent., and other 
articles 63 per cent, of such general expenditure. 

'^ 16. Such we consider to be the equitable claims of the labourer 
for wages ; but the question of the ability of the farmer to pay the 
descending scale of wages, when the price of wheat falls below 48s. 
per quarter, is altogether a different affair ; for assuming the present 
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productive taxation cost of wheat to be 48^. , and a farmer sells 100 
quarters of wheat (the product of twenty-five acres of land), and he 
obtains 240/., that is, 160/. of natural value and 80Z. of taxation 
price ; or if at 42s. 8rf.— 213/. 6«. 10c/. ; if at 37s. 4^.-168/. 13s. ; if 
a2s. — ^160/. : and the important question then arises, how far will it 
be possible for the farmer to pay the required subsistence rate of 
wages of 8s. \\d.f with a receipt of 160/. instead of 240/. ; or the 80/. 
of taxation embodied in the productive cost of such 100 quarters of 
wheat." 

With the view, then, of relieving land, as wheat has not 
maintained so high a price as the Chancellor of the Exchequer 
expected, and to encourage the employment of capital, an act 
has been passed to remit the duty on bricks and to reduce the 
stamps on the transfer of small estates, bonds, mortgages and 
leases, which reduction amounts — 

In stamp duty to £300,000 

In the reduction of the duty on bricks .... 450,000 

Total £750,000 

He thereby proposes to make the stamp duty on conveyances 
and transfers of property an uniform 1 per cent, or 20s. ad 
valorem ; on mortgages and bonds an uniform one-eighth, or 
2s. 6d. per cent., which would be a relief on all sums up to 
10,000/. He then proposed that leases should remain as in the 
original proposition, except certain Irish leases, and that all 
contingent settlements of lands should be free of duty : — 



Original Proposition as to Leases. 



PreseotDuty. £ i. d. 

Rent 20/ 1 

Rent 100/ 1 10 

Rent 200/. 2 



Propose'! Duty. £ s. 

Rent 25/ 2 

Rent 50/ 5 

Rent 75/. 7 

Rent 100/.. 10 



d. 


6 




The new stamp duties act, 13 & 14 Vict. c. 97, repeals stamp 
duties on leases for a year. 

On an agreement of 1080 words a stamp duty of 2^. 6d. 
and, above that amount, a further progressive duty is 
enforced. 

On bonds a duty of 1^. 3e/., where the sum does not exceed 
60/., and so on to 7s. 6d. for 300/., and for every addi- 
tional 100/. the Slim of 2s. 6d. 

On conveyances the ad valorem duty is to be levied from 
2s. 6d. for 25/., and so on to 3/. for 600/. ; and where the 
purchase shall exceed 600/., then for every additional 
100/. a further sum of lOs. 
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On leases or mortgages the duties are declared^ and on 

settlements as in the schedules to the act. 
With respect to warrants of attorney^ the duty is the same 
as on bonds ; on warrants of attorney not charged in 
the scfaedole, a duty of 1/. 16f. 
The stamps on meoaoriah lie ako proposed to teduce from 
lOs. to an uniform 2il 6cf. daty, and that the progressive duty 
on all sums after the first should be an uniform lOs. 

If then, aa the late Sir Robert Peel told us^ we must abandon 
protection for ever, farming must be freed from the impedi- 
ments which at present hinder us from successfully struggling 
with foreign competition; farmers must learn the most im- 
proved methods of corn growing and cattle fisediog in increased 
quantity, improved quality, and at a diminished cost. Let them 
turn their attention towards modern science as a means of in- 
creasing natural productiveness and maintaining an increasing 
population. If Sir Humphry Davy did much, Liebig, Plav- 
fair, Johnstone and others, have done more in supplying the 
absent constituents of soils and ingredients of plants necessaiy 
for productive vegetation. Reiits, if too high, nust ke aci* 
jnsted, and a mutual co^operatton between landlord and tenant 
engendered, so that the tenant may wil^ security embark his 
capital, skill and labour in the cultivation of the soil. Produce 
and grain rents are every day becoming more general, with 
less strrngest^covenants in leases or agreements ; cooraiissioners 
have been sent nito the worst-farmed counties to report om tiU 
lage and the capabilities of land,, and the average crops, the 
breeding and fattening of stock, the rearing of dairy produce^ 
and the condition, habits and wages of the labourers ; and as a 
new era has arrived, and agricultural resources, through che- 
mical agency, more developed, so new blood has been infused 
amongst occupiers, and on abandoning protection, it is only 
by application of skill, capital and labour, and by a compensa- 
tion for unexhausted improvements, they can hope to compete 
with the foreigner. It appears that the principal agricultural 
counties through which the commissioners have gone and made 
their reports, are Buckinghamshire, Berkshire, Oxfordshire, 
Gloucestershire, Wiltshire, Dorsetshire, Devonshire, Cornwall, 
Sussex and Kent. The farming, taken on the whole, appears 
to have been better than they expected ; and the average crops, 
say for wheat, from twenty to thirty bushels, and barley thirty 
to forty bushels an acre. In Cornwall the produce is less, in 
Kent more. The rotations followed of course vary with the 
quality of the soil, the best parts being managed under the 
alternate system of four-course corn and cattle crops. The in- 
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ferior parts in a &ve, six or seven years' course, as appears most 
adfisable to the fanners — ^say, tbexi, as a general rule on fair 
land — Ist^ turnips; 2nd., barley; 3xdj >claveT ; 4th9 wheat; 
5th^ oats ; 6th or Tth^ saintfoin. In seven years^ then, tbe land 
gives three corn crops {ind four green or cattle crops. The five- 
years' course is simply an extension of the four course^ by per- 
mittuig the seeds io -continue two years before being ploughed 
in ; and the six ^r eeven eirabnaces the same crops as the pre- 
cediogy with the addition of a crop of oats after the wheat. 

Xn Oxfordshire the management of the sheep seems very 
superior to any other county, and^ although out of doors, seems 
to pay better than Mr^ Huxstable's new-fangled doctrine of 
eooked food aaid box feeding ; the whole of the south-western 
and w^estern districts are badly supplied with iarm buildings, 
hovels for cattle^ ^&c^ and compensation for unexhausted im- 
pi-movements is little knowu, the adjustment of rent and security 
of tenures little understood, and veiy little improvement has 
tal^n place oompaflied with the more mvoured counties of York- 
shire^ Lancashire, Bedfordshire, Norfolk and Essex. 

On this power of leasing, Mr. Calvert, in bis second letter to 
the Chancellor of the Exchequer, says, — ^' I recur to tlie subject 
of the power of leasing at rack-rent, that I may suggest the 

rcpriety of conferring a further power on the tenant for life. 

he disadvantages of a common lease is, that it is in practice a 
one-sided agreement, unless ample securities are taken for the 
payment of rent. It binds the landlord, but not the tenant,, be- 
cause the land is sure to remain in statu quo ; but if the tenant, 
from any cause whatever^, ceases to pay his rent, it is rarely 
worth the landlord's while to support his different claims by liti- 
gation. The course most advantageous to him is to put an end 
to the lease ; but if the tenant were, during the first year of the 
tenancy, to lay out capital in improving the premises, the outlay 
would be a motive to him for fulfilling all his obligations, and 
continuing tenant during the entire term. The lease would then 
be a contract, of which the complete performance would equally 
be for the interest of both parties ; I therefore propose that a 
tenant for life should have power to make a lease for twenty-one 
years, at an uniform rent, the tenant consenting to lay out a 
certain sum in improvements, with the landloid's approbation, 
during the first three years of the term. The security of the 
remainder-man is the only point to be considered. I would allow 
him to set aside the lease, if he could show that the tenant for 
lifo had received any fine, or consideration in the nature of a fine, 

for the lease, or if be could show that the lease was in anywise 

fraudulent to himself. The evidence upon such a question would 
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be easily obtained ; but I would further add that there ought to 
be a poiver in the first instance of placing the lease beyond dis- 
pute, by referring it to the Inciosure Commissioners^ or to some 
authority named by them." 

Mr. Davisy in his Land Steward, says, — " A power to com- 
pensate a tenant for improvements e£Pected on estates should be 
given where the landlord has not the power to grant leases, or 
where his interest is so limited that he should not be required to 
grant them.*' In this case power should be given to the tenant 
to effect such improvements, either by building or otherwise; 
and should he at any time quit his holdings, he should have a 
claim on the incoming tenant, or against the estate. 

The power to charge the estate with compensation to a tenant 
for improvements, or to devolve such a charge upon the next 
owner, is one of the highest order, which no owner of less than 
a fee-simple can exercise; whilst the power to grant leases, even 
of twenty-one years, is commonly possessed by life-owners. 
The alternative therefore suggested by Mr. Davis broaches un- 
consciously the grand besetting difficulty of the compensation 
clause, — a far greater than exists in the general extension of 
the power of leasing, and the conferring of which on life-owners, 
(viz.) a general power to charge future interests, would amount 
to a virtual abrogation of settlements, and of the law of entail 
altogether. As to a running charge on the land, or the next 
occupant of the farm, by an outgoing tenant (between whom and 
a new comer no possible contract of any amount can exist dr be 
raised in law), the proposal, easy-sounding as it is, treads upon 
a hot bed of difficulties far worse and more impracticable than 
it seeks to cure. 

Writers upon agriculture have scarcely as yet a conception of 
the enormous under-current and conflict between our whole 
system of real property law with the present demands of our 
advancing agriculture ; but current events are making them feel 
their way to the subject. 

Mr. Mechi said, at his Tiptree gathering last year, — "Agricul- 
tural improvement is no joke; it can only be carried on by the 
general and hearty co-operation of landlords and tenants. I 
feel it as an utter disgrace to all England that, while we can 
envelope the world in calico, — while by steam and other appli- 
ances of our manufactories we have an abundance of cloth for 
our people, and plenty to exchange for luxuries of other coun- 
tries, — it is a disgrace, I say, that we do not produce our own 
quartern loaves in superabundance. I maintain that if every 
poor person in this kingdom had the same amount of capital and 
labour employed on it that they have, you would be obhged to 



-^ 



25 acres of Clover 
6J . • Potatoes 
15 . . Rye Grass and Pas- 
ture 
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exchange bread and beef for port wine, champagne and every- 
thing of luxuries ; and I say, taking the acreage and average of 
this kingdom, which are well understood, — taking the acreage 
and produce of this farm, which are well ascertained, — I repeat 
that if the boundaries of England produced the average of this 
farm, as they might do, by throwing down these broad and 
cumbrous fences, such as we lately saw in the county of Devon, 
and carrying on other works of improvement, you would be in 
a condition to supply the world, and to bring back luxuries in 
exchange." 

Mr. Mechi's present crop on 170 acres of land is as follows, 
said a writer in the " New Monthly Magazine" last year :— 

78 acres of Wheat 

6 J .. . Peas 

6| • . Beans 
11 . . Mangel Wurzel 
10 . . Swedes 

Gardens, Plantations, Roads and Buildings, &c. 

It is therefore no wonder he should husband his resources as 
much as possible, by not feeding on his land, when it appears 
natural pasture is scarce and not easily obtained. 

January, 1860. 

The actual cost of producing thirty-two bushels of wheat on 
an acre of fair average land in Norfolk, by Mr. Franklyn. 

£ s, d. 

Rent, tithe, poor, highway and church rates 1 10 

Seed at 2J bushels, ploughing, harrowing, drilling and roll- 
ing at per acre 15 

Weeding and hoeing 5 

Ten loads of manure at 4jt, per load 2 

Filling, carrying, spreading 13 4 

Bird-keeping 1 6 

Harvesting 13 

Taking in rick, thrashing, and carrying out 12 

Tradesmen's bills 5 

Interest on capital lOs. per acre at ;£5 per cent 10 

7 14 10 

Produce of thirty-two bushels at 6s. a bushel 8 

Balance per acre in favour of farmer 5 2 

Estimate of cost of an acre of roots. 

Rent, tithe and taxes .. 2 

Interest on capital, 15^. per acre 15 

Ploughing and husbandry in autumn 1 5 

Cultivation in spring 2 6 
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Ji s. d. 

Double harrowing and roHing 4 

Twenty loads of manure and filling 4 

Ridging 2 

Women spreading dung in furrows 1 3 

Splitting the ridges over manure 2 

Drilling and seed 4 6 

Smgling 8 6 

Twioe iKHve hoeing (Gairett's) • . 1 6 

Hasd-hoeuig in the rows 3 6 

Pulling, topping and storing in clumps 7 6 

Four busbelsofsiiperphospbateoflime drilled with the seed 16 6 

£10 8 3 

Produce 20 tons. Land dug 10 inches deep at 4J. per rCkd, 
amounting to about 30<. an acre, and a good substitute for subsoiling. 

At the Protection Banquet held at Edinburgh^ April, 1851, 
Mr. Sheriff Alison said : In the five years endiog with 1^5, the 
annual importattoa of ^eat under protection wae 398,000 quar- 
ters a year. This of course was comparatively trifling, and was 
not a hundreth part of the consuiiaption of Great Britain, whkh 
was then to all intents and purposes a self-suj^ordag country, 
and for several years previous to that period not a single quarter 
was imported; a change of policy was introduced in 1842, and 
the duties materially lowered, the result was that from 1842 to 
1845 the average importation was about two millions and a half. 
Since the corn laws were repealed in 1846, the average of the 
importation has been for the last two years 10,796,000 quarters ; 
and in the month of February, 1850, the importation of all kinds 
of grain was 342,000 qtrartcrs. In February, 1851, it was 694,000 
quarters. Again in March, 1851, when the prices were 395. a 

Juarter for wheat, the importation was 928,000 quarters, being 
ouble what it was the year before. Thus we were importing 
at the rate of 11,000,000 of quarters a year, which was fully 
one-fourth of the annual subsistence, one-third of all the wheaten 
bread eaten by Englishmen. Cattle was on the same ratio ; and 
whilst our importations generally are ii»creasiDg,our exportations 
are far from increasing. 

With respect then to the importation of corn, the Chancellor 
cJf the Exchequer admitted that he had been 120 per cent, 
wrong in his calculations in 1829, and seventy per cent, wrong 
as regards last year. 

Earl Fitzwilliam's scale of reduction is twelve per cent* per 
annum ; the basis upon which his previous rents were fixed was 
Qs. 8d. per bushel for wheat, but the basis on which the re- 
adjustment has been calculated is 5^. \0d. per bushel. 
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Mr. Baker, of Essex^ stated at the Farmers' Club, in May 
last, the average amount of rental in this country in 1793, of the 
enclosed arable land, was Hs. 8d. per acre, and of meadow land 
26s. per acre. The presumed rental, as paid at the present time, 
may be assumed at about one-third more; viz., arable land, 
22s. 6d.y and meadow land 325. 6d,, which pretty nearly accords 
with the increased quantities produced ; but the incidental ex- 
penses are much higher now than at that period : 

Average 1793. 

Bushel. Bushel. Bushel. Bushel. 

Wheat. . 22|«. Barley . . 34|«. Oats . . dSs. Beaus and Peas . . 20^^. 

1860. 

Wheat . . dOs. Barley . . 44s. Oats . . 52^. Peas and Beans . . dOs. 

Clover. . 1| tons. 

and the following resolutions were carried at the Club : — 

"That as regards the investment of capital in the purchase of 
land, the simplification of titles, and the facilities of transfer by 
a well regulated system of registration, would materially induce 
the investment of capital. 

" That with respect to the investment of capital in the culti- 
vation of the soil, a reform in the construction of the clauses in 
ordinary leases or agreements, with permission to remove build- 
ings erected by the tenants, and compensation for unexhausted 
improvements, would naturally conduce to the investment of 
capital by the tenant farmer : feut — 

'' That it appears from statements submitted to the meeting 
that the cost of raising agricultural produce preponderates so 
much over its present value, that either an increase of prices, 
or a reduction of expenses, must take place before capital will be 
freely invested in land." 

Private Money Drainage Act (12 & 13 Vict. c. 100).— The 
working of this act is placed under the jurisdiction of the Inclo- 
sure Commissioners. By this act, after application made, notices 
given, inspection of the land by the officer of the commission, 
any person in the actual possession or receipt of the rents or 
profits of any lands (except any tenant for life or lives, or for 
years, holding under a term or agreement for a lease, on which 
a rent of not less than two-thirds of the clear yearly value of the 
premises comprised therein shall have been reserved, and except 
any tenant for years whatsoever holding under a lease or agree- 
ment for a lease, for a term which shall not have exceeded twenty- 
one years from the commencement thereof,) may borrow or ad- 
vance money for drainage, and charge the same on the inheri- 
tance. Upon the commissioners being satisfied of the due 

VOL. XV. MO. XXIX. u 
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execution of the work^ they m^y gp'ant a reatF<;karge for tiveaty- 
two years indefeasible in title, and chargeable upon the land 
prior to all other charges, except tithe rent-charge^ chief rents 
and taxes. See also 13 k 14 Vict, c 31. 

The provisions of the Drainage of Lands Act of 1849 have 
been amended by a bill brought into the House for the iia» 
provement of land and farm buildings by loaiu^ and advances 
of private money for the wectioa and repairs of farm build- 
ings on lands in Great Britain and Ireland^ and it provides 
that landlords may borrow money on the security of rent- 
charges upon the inheritance of the hnd sought to be improved^ 
to the extent of eighteen months' value of the land, without 
any preference over existing heritable securities or rent-charges ; 
the coRMnissioaers appointed to tuthoriate such loans to be satis- 
fied that the applications for the same will be of permanent 
benefit to the eu^ect, and the real charges granted in respect 
of any loan may be made payable for any period exceeding 
twenty-two years ; the provisions and directions of the Drainage 
of Lands Acts are to be followed out: but this bill Was eventually 
thrown out in the House of Lords. 

The E^piscopal and Capitular Estates Bill has just isitssed 
through both Houses of I^arliament ; the management of ecde- 
siastioal estates under the late system being unsatisfactory to the 
church and its lessees : to the one because the property is less 
productive than it ought to be, and to the other because the 
uncertainty of leases prevents the employment of capital, and 
encourages an imperfect method of cultivation. " Suppose," 
says Lord Carlisle, '' a farm worth 100/. per annum is to be let 
on lease for twenty-one years, renewable every seven. At the 
end of seven years, the farmer applies, on payment of a fine, to 
have another term of seven years added to the fourteen years^ 
which are yet unexpired. It is said that a septennial fine of 
160/., which would be the amount of a fine on the su^pposition 
that a year and half's balance was the Hneal fine, is equivalent 
to a permanent annual rent of 25/.^ to commence in presenti, 
the rate of interest being assumed at 4/. per cent." Now if the 
lessor is determined to have his lease out, he will receive no 
iine> and will become entitled to enter on this farm of 100/, per 
annum. 

It is found that a perpetual rent of 100/., to commence four- 
teen years hence, is equivalent to a perpetual rent of 63/.^ 
3^ per cent. Now it is proposed by the commissioners to divide 
the ad vantage between the lessors and lessees. (Sir W. Oughton'ijf 
evidence before the Committee of Agricultural Customs (1848)* 
On Church Property, Q. 4360.) 
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Tlie Lond^' Report^ upoa which the present bitl is fbondedy 
ad viseSi fts a mode of edjuBiiog these respectiiire rights and elaimsy 
that one more renewal of leasehold termSy having less than 
twenty^one yeaii^ to ron^ shall be made upon the aoeustomed 
fines^ and that the sale of the FeFersioo (or the purchase of the 
kasehold term) shall be made at a rate of interest at which the 
yalue of the fee-simple shall have been calculated. All sales or 
purchases to be ^iJbjeet to the approval of the Ohuveh Estates 
Commieeionens aod of the Ecclesiastical Commisnon. The in* 
preased funds arising from sach dealings are appropriated exclu- 
siTely to the purposes of church extension, subject to the prO'* 
yision that regard is to be had to the state of the parishes 
wheroin liie fnads arise. 

The Pama Buildings Bill and Bill to improve the Law of Land- 
lord a«id Tenaoty in relation to amblemeots, to growing crops 
sebed in jexecutipn, and to agrieulljacal tenants' fixtures, require 
notice. 

The object (Of the Farm Buildings Bill is to extend the pro^ 
visaons of the Duainage of Lands Act, JMB, to the advance of 
priirate money for the erection axid repair of farm buildings on 
land$ in Great ^ntaiji and luelaad. 

I!ha Leaees BtU has reference to three objeots : the rights to 
eriPfUbleaieots, growing ccops seii^d under execution, a»d agricul* 
taml t^naais* fistures. in respect to lihe first of these oUects, 
the law in relation to embl^neipis, says the editor of the Mark 
Lane Express, ^ We oonsider the proposed alterations a judicious 
amd praotical amendmemt based rij^n common sense. The esta- 
biishment of the ordinary relations of landlord and tenant until 
the expiration of the cnrnent year, instead of the present claim 
to emoIeMeofts, is a decided ampiovement. In respect to the 
second object, the nenderii;^ growing crops seized and ^old 
under execution liable for aocruiiig reat^ .so long as the imooA 
shall (remain an the land, we decidedly ohgiect to a general 
enaetment jSo far as segards the rents which may Accrue from tbe 
land upon which the crops axe gnowiing. We should coninder 
it fair that tiie prodwuce shooikl be liable ; but we are of opinion 
Ibat the law of distness for rent, as it jiow sibands, gives san unfair 
advantage to the landlord over other creditors, and operates pre- 
judioiailly to the tenantry as a class." 

The new aot nelating to landlord and tenant came into ppera^ 
tion on the let of August last, 14& 15 Viot. e. 25, for improving 
the law of landlond and tenant in relation to embleHients, 
to growing crops seized in execution, and to agricultural tenants' 
fixtures; it enacts, that on the determination of leases, or te- 
nancies under terms for life, instead of claims for emblements, 
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the tenaut shall continue to hold and occupy such farms or 
lands until the expiration of the current year; growing crops of 
the tenant sold under an execution shall, in default of sufficient 
goods and chattels, be liable for the accruing rent, notwith- 
standing any bai^in, sale or assignment which may have been 
made or executed of such growing crops by any such sheriff or 
other officer. 

A tenant may also remove the buildings and fixtures erected 
by him on a farra^ unless the landlord shall elect to take them. 

Further, it is provided, that on a tenant quitting the place, 
leaving the tithe rent charge unpaid, the landlord may pay the 
same, and recover it from the first-named tenant as if it were a 
simple contract debt, but the act does not extend to Scotland. 

What can be done at this crisis is a very natural question. 
A parliamentary committee has reported that many landowners 
have not the power, under the present state of the law, to grant 
such agreements as are necessary to justify tenants in expending 
their capital on the land, so it is quite clear that some alteration 
must be made in the law before such expenditure can reason- 
ably be expected. What should the alteration be? Commissioner 
Fane proposes that the present state of the law should be re- 
versed, ** that the law should be just instead of unjust;" so that 
when there was not a written agreement to the contrary, the 
outgoing tenant should be entitled to a fair valuation for judi- 
cious expenditure made at his expense. 

Firstly. The law of landlord and tenant should be amended, 
to enable British iarmers generally to try for the first time how 
cheap they (with security for their capital expended on improve- 
ments) can produce food for their countrymen. 

2ndly. A moderate fixed duty, say Is. a bushel, on foreign 
corn, not so much on colonial corn, as an equivalent for the 
taxes, &c. that British grain is liable to. 

3rdl^. To compensate consumers for any small increase in 
the pnce of bread, caused by duty on corn, the present duty 
on tea might be decreased from 2s. Id. to Is. 

4thly. The duty on malt should not in fairness be more than 
on foreign grain; these could be made equal, or Is. a bushel 
under a new system. 

5thly. The burdens of land should be fairly adjusted; for in- 
stance, the county should not be liable to more than a fair 
share of the expenses of prosecuting and keeping poachers; 
and each game preserver should pay one-half of the expenses 
where he is the prosecutor. 

£. B. A. 
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Art. VIII.—JUDICIAL CHANGES and JUDICIAL 

CONDUCT. 



YERY creditable to the sound judgment and its disinterested 
exercise by the government are the new appointments to 
law offices. 

First, we have the promotion of Lord Cranworth and Sir 
James Knight Bruce to the new office of Lords Justices. 

We believe Lord Cranwortb's reputation to be without ques- 
tion the highest of any lawyer of his times. In private life he is 
as much beloved for his virtues and urbanities as he is esteemed 
in public life for his rare abilities, his profound legal knowledge, 
and his perfection as a judge. With Mr. Justice Patteson on 
the bench, it would be wrong to say that none of his brethren 
bad attained to similar judicial excellence in either branch of 
jurisprudence, but very surely have none ever equalled him in 
both. The government and the country are exceedingly fortu- 
nate in so auspicious a selection, and so valuable a model for 
their future judges. 

Sir James Knight Bruce enjoys, even among his many friends, 
a more qualified esteem; and suffers among those who dislike 
him an hostility which has recently found an exaggerated ut- 
terance in the invective of the "Times'* newspaper, for which 
the somewhat cynical criticisms, in which the Vice-Chancellor 
often indulged, nave afforded some degree of justification. Ne- 
vertheless, the " Times" has, we think, dealt over-severely with 
excesses of satire on the part of Sir James Knight Bruce, which 
were themselves very greatly palliated by the K)llies and blun- 
ders which provoked them, and which have moreover met with 
frequent and well-deserved castigation at its own hands. 

However due it may be to the dignity of the legislature to treat 
its acts with respect, it is not the less due in the legislature to 
treat the country with practicable laws and intelligible statutes. 
In this duty its failures are frequent and flagrant; and it appears 
to us that the censure thus richly merited can scarcely be applied 
with equal propriety or effect than by the judges themselves, 
who are educated and appointed to examine and administer them. 
Sir J. Knight Bruce is far from being without the sanction of 
h^h models for a similar course, and condemnation of the loose 
and confused language, as well as the conflicting and absurd 
provisions and omissions of statutes, have proceeded from nearly 
every judge on the bench; the sole distinction being that the late 
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yice-Cbancellor lent a degree of caustic contempt to his remarks, 
which sounded less judicially and perhaps less seemingly in the 
ear» of the bystander. Beyond tnt^ We belieire, there was no 
substantial difference between the lUfidom shots of the Vioe«- 
Cbancellor and the more technical artillery of the Queen's Bench. 

It will be well if the comments already made should add weight 
to the oonvietiooy which wtU naturally poateatt the new judge's 
mind, that the tone and manner of hia salliea must undergo on 
entire change in the august sphere to which he is now promoted. 
Everything else combines to recommend thk appoibtmentr The 
politics of Sir J. Knight Bmoe are a proof of the high estiinetd 
of bis judicial olerita^ which could alone have induced the go- 
vernment to promote an opp6nent of their pobey aod party* 
The almost unanimoua opinion of the professioa at the Uha»* 
eery Bar^ moreover, ptonouhces Sir James as the most effect 
tual of law reformers otk that Me of Westminster Hall, without 
going ode step in aid of the legal bouUverunkenif so faahionlible 
in certain quarters. No judge Who ever sat there has striven 
more effdetuall v to realize to suitdrs that broad measiire of prac* 
tical equity, wnieh has never on his hands suffered restrictioii 
from the fetters of techniealiticei^or the impediments of that refined 
order of special pleading which becomes casuistry and results in 
injustice^ No judge living has done harder Work, or striven to 
administel* more aubatantial juiitice with a more deteitoined por«^ 
pose, or ID a more ^neere Itiid right intentloned spirit. We con* 
dially concur with the '* Spectator*' tie wspaper that ^* he is ikmoua 
for having done all the work of his own courts and that of two 
other courts idto the bargai A, at a time when i-elorms in practice 
ahd an extension of jurtsdictioii had brought into all the Chtinceiy 
couits a greater quaUtity of business than they had ever enter* 
tained; and he is notorious for the generous industry with which 
he frequently volunteered to do the drudgery Work of the Mas«* 
ter's offices, which are subsidiary to hie own court, simply be-i 
cause he canUot bear ' to see these poor people put to unneces- 
sary expense.' " 

Mr. James Parker, who was cuUed to the bar in 1829, and 
whose professional career well warrants his promotion, and Mr^ 
Kyndersley, a Master in Chancery, not perhaps equally noted 
for his success in that office, are the new Vice-chancellors, 
vice Lord Cranworth and Sir J. Knight Bfuoe. Mr. Parker ia 
a conservative, and politics haVe thus been again laudably dis- 
regarded in his appointment* This, therefore, is a very fit and 
proper selection. 

Mr« Bethel has succeeded Mr. Page Wood asVice^Chanoellor 
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in Lancaster ; and this very Q:(celleat choice speaks well for 
Lord Carlisle. 

Two very painful episodes have, nevertheless, occurred in this 
series oS gratifying ev^ents .* ooe is the upproachtog retirement of 
c»e of the very abtest, moat patient^ learned, and amiable 
judges who erw adorned the bench. Whilst in the fullest en- 
jejment of his acute and masterly intellect, Mr. Justice Patte- 
SOD is taken from the bench by the growing infirmity which has 
been stealing on bim §or yean past. Dee^y as we deplore the 
calamity of such a loss, it is impossible to deprecite the decision 
taken. The deafness of the trnly exoellent jnd^e rendered it 
difBciftlt to ktmaelf to do justice to the oases he tned. We have 
seldom had more reason to lament the shortcomii^ of medical 
and surgieal siiTt in the removal of infirmities which would seem 
to be little elae than mechanical derangements susceptible of 
siaiple remedies. Mr. M. D. Hill and Mr. Watson are named 
as probaMe successors, and it is not by any means impossible 
that vacancies for both these appointments may shortly occury 
another of the learned judges being in a state of health which 
gives cause to apprehend Tiis speedy retirement from judicial 
labour. 

The County Court judge's conduct at Liverpool forms the 
second subject of lamentation ; but inasoivcb as it is sub judice, 
we refrain from further comment on it It were unjust however 
to Mr. Ramshay to condemn his defects of courtesy and dignity 
of demeanour and language, without lamenting a pernicious 
example set, though certainly no excuse afforded to him, in a 
still higher sphere. In our humble judgment, next to a sense of 
justice, there is no qualification mpre essential to a judge than 
that of being a gentleman. It is an attribute of far more con- 
stant use and power than even that of legal attainment, and 
commands far more general and unfailing deference. A clear 
head and a kind heart are alike indispensable ; and the immense 
powers now wielded by the new order of judges, as well as by 
their superiors, render it more than ever essential that they 
should be thus recommended to public favour; espeeially in a 
country like this, where few things which are unpopular are 
ev^ beneficial, and where neither bluster, abuse, or pomposity 
are often mistaken for dignity, even by the lowest classes of the 
people. 
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rE business in the superior courts is gradually but steadily 
sinking. The body of men whose education has had the 
pursuit of advocacy in these courts as its object, and the emolu- 
ments of practice in them as the incentive and reward of their 
efforts, suddenly find the foundations of their prospects under- 
mined, and their just hopes and ambition in great measure, if 
not wholly, jeopardised. 

The most far-sighted of the organs of public intelligence thus 
expresses the views which this state of things presents to the 
mind of the impartial observer : — 

^* The change now going on in all the relations of the legal profe&* 
sion is becoming ever^ day more manifesto-is marked by circum* 
stances of increasing significance, and must at length attract the 
attention of society at large, which for the most part does not consider 
itself personally interested in the great social revolution which is at 
the present moment almost accomplished. There are few of us, bow- 
ever, who are not in some way almost inimediately concerned in the 
fortunes and condition of the acute, educated, and powerful class by 
which the law is administered, and by which it is in a great degree 
framed and enacted. That this class should be made subject to en- 
nobling rather than degrading influences, that the morality it adopts 
for its guidance should be wise and honourable, and that the irnme* 
diate rules in obedience to which professional conduct is to be directed 
may be such as intelligent gentlemen can cheerfully follow, are mat- 
ters in which every class of the community has a deep, continued, 
and ever pressing mterest. If the persons by whom the law is ad- 
ministered are generally disesteemed, the law itself will soon come 
into disrepute, if the lower forms of the legal profession are not 
bound by strict principles of honour, the high places in the law will 
soon be found occupied by men not deserving, and certainly not re- 
ceiving, the respect and regard of society. The unhesitating sub- 
mission to judicial decisions which has for ages been among the most 
striking and beneficial distinctions of the English people will soon 
cease to be felt or evinced, influence and solicitation will be employed 
to sway the tribunals of the land, and the many miseries which 
attend upon a corrupt judicature will inevitably follow. 

''In thus deducing vast consequences from apparently insigni- 
ficant sources, let us not be accused of dealing with imaginary evils, 
and of exaggerating the efiects that may attend upon the social 
changes which even the least attentive among us must perceive to be 
at this moment in progress. These changes we sincerely believe 
may be made the occasion of great benefit to the commonwealth. 
They may also, we fear, if not wisely managed, lead to unspeakable 
mischief.' The good and the evil are in the hands of society itself. 
By it the character of the change must be in effect determined." 
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These extremely well put remarks form a very apt text for 
the suggestions which we are about to make as to the provisions 
of the County Court Extension Bill, which was not passed 
last session, but which it is intended to reintroduce in the ap- 
proaching one. 

The Bar is being rapidly stranded ; and, deprived of the busi- 
ness which used to flow into the accustomed channels, is now 
sedulously excluded from the new ones. The determination of 
the attorneys to exclude the Bar from the County Courts is at 
present likely to prove but too successful. 

The older practitioners among the attorneys do not receive 
the new class of business which the County Courts have en* 
gendered. It falls, on the contrary, into the hands of a body 
of younger men, who study the art of advocacy, with all the 
improved means and opportunities of cultivating it with effect, 
which the increased appliances of education and civilisation 
open to them. Being of the status of an attorney they can 
take the low fees which the nature of the cases and the spirit 
of the County Courts suggest and require, and which the con- 
ventional etiquette at the Bar forbids the barrister to accept. 
These men are generally competent for the work they under- 
take, and in many cases are even more so than the barristers 
they exclude. They are rendered fit by the practice they obtain, 
and, in default of which, those whom they supplant never can 
become fitter. 

Thus most true is it, as Lord Denman has said, in his letter 
to Lord Brougham of June 1st :— " The present state of things 
threatens the annihilation of the Bar as a class in society ; for 
I think we cannot doubt that the public mind is decidedly in 
favour of the change ; and I hear from all quarters that the 
most eminent men of the profession for the most part sit idle in 
court, and that the juniors are losing all hopes of succeeding in 
the world as barristers. Nothing, surely, can be more prepos- 
terous than the state of Westminster Hall contrasted with the 
County Courts — that some of the best judicial talent the country 
ever enjoyed should be unemployed, while business flows with a 
redundant stream to men comparatively unknown." 

Such are the County Courts compared with the courts at 
Westminster ; and so they will continue to be so long as the 
attainment of justice^ which is prompt and inexpensive in the 
former, is tedious and costly in the latter. Lord Denman's 
suggestion of the remedy is founded on the fate of Mahomet, 
who was forced to go to the mountain, inasmuch as the moun- 
tain would not come to him. 

The <x)urtsof the superior judges must be assimilated to those 
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&f the counties. There sboaM, Lord Denman thtnkSy be ** such 
a reform of abuse, sucdi a stweeping aholitiaii of fiction and rer* 
biage — those pets of English lawyers--* the establishment of sach 
an intell^bie coarse of procedure in oar ooarls, as will be sat»-^ 
factory to the public ana conducive both to the honour and in- 
terest ot oor profession." 

With great deference to the noble and learned lord, this oan 
only be achieved by making the svperior eamrts almost on a 
footing with the County Cionrts. That is the only staadaid of 
what 18 ** satisfactory to the pnUic/* 

The first step towards doing this is to mikiply the circuits to 
at least six times a year ; to reduce the fees to toe same or nearly 
the same amount as the County Courts ; lo giTn them exdusive 
jnrisdiction in all suits where mote than 602. is claimed ; and in 
all those aetions which they now have an exdttsiv« right to t^, 
soch as ejectment, hbel, &c. The pleading, moreover, would 
require to be reduced to the same level as m the County Conrt 
suitSr The superior conrts, or a single judge in either of them, 
should also hear all appeals from the inferior courts. Evckisive 
audience should be of course reserved to barristers in the sof^ 
perior courts. One judge would suffice for each circuit. 

If such measufra be ad<^ted, the profession of the Bar mty 
be preserved with benefit instead of injury to the paUic Any 
other mode of doing so will only degrade the profession and 
deteriorate the character of public justice, by making the in* 
terests of the nation subserve those of an isolated class. 

We confess that we are and have been prone to cling with 
great partiality to our old and revered forms of law ; perhaps 
too much so ; and to hope, even against hope, that a system, 
the parent of so pure a jurispnidence as ours, might well-^with 
moderate adaptations to the progress and requirements of the 
times— -continue and endure with the empire it has strengthened 
and adorned. This seems to be no longer possible ; and altes* 
ations of a character far beyond administrative changes and 
mere improvements must be inevitable, when they are recom-* 
mended by a mind so masterly, and a judgment so matured, as 
those of Lord Denman. 

It is indeed no vain fear which the learned Lord expresses, 
that the present system may end by extinguishing the very 
class of men from whom the judges of both courts can be 
supplied. We confess that we see no other means of keeping 
the Bar in existence, than such an one as we have ventured to 
trace. 

The project recently entertained, of allowing clients to instruct 
counsel, is so derogatory to their position, and would prove so 
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subversive of their respectability, tbet we trust it will not be 
renewed* It might, however, be advantageously provided, thai 
in all cases tried, even in the County Courts, where the damages 
are above 20/., counsel should have exclusive audience where- 
ever three barristers were present. This would make a very 
material difference, and secure them some amount of business 
in these courts ; the attorneys in such cases, being also secured 
their fee as at present. The entire addition to the suitor would 
be the 1/. 3s. 6d. payable to counsel, and tliis would surely be 
no serious drawback from the ecoaonay of an extension of cheap 
justice — so great, that from 202. to 80/. are saved in the great 
B^jority of causes over the old mode of trying them* 

The abandonment of the old system of Pleading seems to be 
the sore point mtb a large portion of the profession. Now the 
object of pleading is simply to adverti«»e the parties respectively 
of the cause of action and the kind of defence, by means of 
which a triable issue ia joined. This is done every day in the 
County Courts when the suit is about to be beard. The great 
objection aristng from this is, that, although the judge may 
easily take oare that the iastie is properly raised, it may so 
happen that it is one which either of the parties may not have 
anticipated, and the proceeding with the trial would under such 
circumstances be an obvious injustice. The remedy is to give 
the judge full power to adjourn the hearing, on such terms as 
he may think fair. This is done in the County Courts, and it 
certainly is attended by very little if any inconvenience* 

The ** Times'* thus comments on the proiqpect opened to the 
profession by the County Courts :*^ 

" But ifi ae we believe, the chief legal business will hereafter be 
transferred to the County Courts, the character, the rules of conduct, 
and the established morality of those who practise in those courts 
assume an importance equal to that hitherto attaching to the rules of 
Westminster Hall. The immense body of persons who have hitherto 
be^ accastomed, in the various characters of attorneys, barristers, 
and judicial functionaries, to contribute to the admiaistration of the 
law in the metropolis, will, in fact, soon be scattered in sepsxate 
groups over the country. The great mass of business will be done 
in the county courts. The law will be kept uniform by means of a 
central court of appeal, for which a very restricted bar will be found 
sufficient. If this great change is effected rapidly, as everything in- 
duces us to believe it will be, the practical question is immediately 
suggested— will it be wise to continue the distinction heretofore ex- 
isting between the two branches of the profession, and thus enable a 
provmcial bar to arise round each county court, with all the rules 
which have been hitherto adopted, or shall we entirely break down 
the distinction between barristers and attorneys, and trust to chance 
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for tbe good eovernment of those by whose means the law is to be 
administered? We certainly ouffht to bear in mind that throughont 
the United States of America tne barrister and attorney are one — 
the client from whom yon to-day have received your instructions you 
may to-mon*ow represent in court. In the populous cities of the 
United States the division of employments does indeed arise^ although 
the law unites the characters of counsel and attorneys. Legal firms, 
consisting of two or more partners, divide the labour of the profession 
among them — ^the one partner seeing the clients, the other representing 
them m court. But tne advantage which we believe to follow the 
legal division, in the shape of a more nice and strict rule of conduct, 
is not so likely to result from this merely convenient arrangement. 
Eager competition will become unscrupulous. The supervising 
public not being numerous, the profession not beii^ guarded bj a 
Dody of leaders peculiarly amenable to public opinion, rapacity and 
recklessness mav, we fear, become the characteristics of the lower 
grades of the juaicial hierarchy— corruption of the higher." 

We trust no such amalgamation vnli ever occur as that which 
subsists in America : it must lower the body from whom our 
judges spring, and the whole status of jurisprudence be dete- 
riorated, an evil for which no convenience could compensate. 



Aet. X.— lord chancellor COTTENHAM. 



WITHIN a few days of the decease of Lord Langdale, his 
more distinguished contemporary, the subject of the pre- 
sent notice, followed him to the grave.^ Long friendly com- 
petitors at the bar, and practising constantly in the same court, 
they both took their seats in the House of Lords on the same day, 
at the opening of parliament in 1836 : they both in their turn 
presided suf Master of the Rolls in the court in which they had 
worked out for themselves fame and fortune ; and there is but 
little doubt that, had Lord Langdale's health permitted, be would 
have succeeded his friend and rival on the woolsack. The pro- 
motion was in each instance at first unlooked for, and regarded 
with suspicion by the public and the bar : but both judges vin- 
dicated by their conduct on the bench the discernment, or the 
good fortune, which had marked them for such elevation. 

It can hardly be doubted, however, that great as were the 
judicial qualifications of the late chancellor (and notwithstand- 
ing all his faults, we would point him out as one of the greatest 
judges that have ever adorned the bench) it was his political 

* Lord Langdale died at Tunbridge Wells on Good Friday, 18th April, 1851 : 
Lord Gotten ham, at Lucca, on the 29th of the same month. 
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views wbieh ehi^y led to hie promotioD. And a more unflinchH 
ing partisan never earned a coronet. The judicial excellence 
wbieh he displayed after his elevation was a nmtter of surprise 
to all — ^to none more than to the political friends who had 
placed him there. No display of talent, no early promise, no 
vigorous eflFort of mature years, could have influenced the selec- 
tion. Entering at the usual time at the University of Cambridge, 
he took the degree of B. C. L. at Trinity, in 1803, without any 
extraordinary distinction :^ and he had long before he took his 
degree (an unusual proceeding) entered his name on the books of 
Lincoln's Inn, so early as January, 1801, when he was little more 
than nineteen years of age : a pledge at once and an earnest of 
his selfodedication to the genius of law. He studied the usual 
time. at the chambers of a special pleader; having selected for 
that purpose the guidance of Mr. Tidd, the celebrated legal 
foster father of so many of our most eminent judges during the 
last twenty years. As Mr. Pepys intended to practise exclu- 
sively on the equity side of Westminster Hall (an intention to 
which, although at that time unusual, he strictly adhered) be 
continued his studies after quitting Mr. Tidd's chambers, under 
the auspices of the late Sir Samuel Romilly, and was called to 
the bar in 1804. But notwithstanding the early and undeviating 
devotion with which he had thus steadily completed a course of 
study much longer than that previously undertaken, the golden 
fruits of so much and such particular toil were not to be plucked 
yet. It was not until the year 1821, when he had completed 
the mature age of forty years — ^a period to which a successful 
barrister rarely defers his settlement in life— that Mr. Pepys 
felt sufficient confidence in his future to undertake the respon- 
sibilities of a family. On the 30th of June in that year he mar- 
ried the daughter of Mr. Wingfield, and niece to the present 
Earl of Digby, by whom he has had twelve children, ^x sons 
and six daughters, all of whom, we believe, as well as Lady 
Cottenham, survive. And it was not until the close of the year 
1826, twenty-two years after he had been called to the bar, that 
Mr. Pepys exchanged his stuff gown for the silken dignities of 
a king's counsel. With the long delay however of such promo- 
tion, his political views may have had something to do ; though 
this is improbable, Mr. Pepys never having up to that time 
taken any part in public life, and his first efforts when he did 
at length venture upon the arena of the House of Commons, 
not being such as either to excite exultation among his friends, 
or to inspire terror in the ranks of his opponents. 

In 1 830, however, he made his first step in that political arena, 
where he was destined so shortly afterwards to play one of the 
' There was at that time no examination in going out in law. 
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most pronaiocnt psits ; being named SoKcitdr«Oeaeral to the 
Queen-Consort. And in 1831 he made Us first appearance in 
the Hoose of GoaMnoas, representing Lord FitzwiUiaad's boroogfa 
of Malton, ibr whieh he was, on bis sobseqaent promotions as 
Solicttor^General to the crown, and Master of the Rolls, irom 
time to time re-ekcted, and for which he continued to sit until 
he took his seat in the House of Lords, as Chancellor, at the 
opening of Pariiament, in 1836. 

His first essays at St. Stephen's howerer, though respectable, 
eonveyed no promise ; and the most that can beaaid fi>r his last 
efforts in the Lower House is, that they disappointed none 
Durisg the five years in whieh he occupied a seat in the House 
of Commons, whether as a private neoiber, or while connected 
with the government, he spoke but aeklocn ; nor did any of his 
speeches aim at being more than common sense ; praiaeworthy 
chiefly in this, that they never descended to commonpiaee. 
HtowevB", the liberal party at that time were ahaohxtety an&riQg 
the last straits of femoie fi>r want of legal talent; and after 
shelving more than one uafortoDaete experiment as inocMnpetent 
or impracticable, tliey at length found themselves ledeced (as 
it was thought) to AAr« Pepys; who aocordingiy was, in Sebra* 
ary 1834, appointed SoUcitor^XSeneral (in the place of Sir Wm. 
Horoe, who retired to a mastership ia Oiaooery), and iLO^Iited : 
and in the month of September K)liowing the same inevitable 
necessity, which appeareid to guide the steps of the then ministry 
in lieu of choice, raised Sir Charles Christopher Pepys, on the 
deoeaee of Sir John Leach, to the Mastership of the Rolls, and 
the hononrs of a Privy-Conncsllor. Little did they know the man 
when they placed iiim there : litde did they suspeot liow in- 
valuable the ally would eveotaally ptx>ve, wlunn they were tbus 
pntting in training for the woolsack.^ And well it was for Sir 
Charles that the appointment sheiftered from ilie storms and 
uncertainties of politics, fell vacant at the time it did ; for in the 
ensuing ■H>stih the liberah bein^ no longer able to carry on 
their raaladaMinistiation, at least m the then state of foeling of 
the country, resigned, ta f nake way for Sir Robert Peel's brief 
but brilliaBttntnistry of 1884-5. 

' Tbefloarishing eulqgium of tbe new Master of the RoUb by Lord Brot^am, 
on taking leave of tlie Court of Chancery (3 M. & K., last page) goes for 
nothing. The length of time the seak remained in commission after the read- 
vent oiVthe Whigs to povrerw anansverable. ."Sir Charles iras icnovn to be a 
keen poitisan ; tf he bad be^i also known to jpossess anch admirable judicial 
powers as Lord Brougham's eulqgium expressed, why was be not mack Lord 
Chancellor in 1835 ? — What attribute did he want? There was no competitor, 
whose -rival merits could perplex the ministry. Yet the seals remained in com- 
mwBioo lor «ight months. 
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The Whig ministry, however, shortly returned to |K>wer : and 
on returaiogy felt more severely than ^ver the dearth of legal 
talent at their disposal. They could xtot i^estore th« Gr^eat Seal 
to Lard Brougham: and yet there was not another haod to 
whom they could think of coniidiog it. So little coofidenoe 
had the leaders of the partyj or rather so little knowledge of, 
their future model ChaacelloTi theu Master of the RoUa^ that 
the Great Seal was actually in commission from the time of 
their accession to oiKce in April, :1 835, till the following Jaau- 
ary * Sir Charles Pepys being however fkst Lord Commissio^r* 
(The other commissioners wer« the late Vice-Chancellor o( En^ 
land. Sir L. Shad well, and Mr. Justice Bosai^uet) But after a 
year's experience of the vast learniqg, temper and 'didcnetioa -af 
Sir Charles upon the beiMsh — perceiving the full satis&ctioii 
and coniidance felt by the Bar and the public in the appoint* 
ment-— constrained also by the absence of any other <tolei*able 
alternative — ^they literally dviade a ^virkie of necessity, aaid took 
credit for discernment, in making an a})f>ointment which circuna- 
stances faetd Fendiei^ed inevitable. And never did fortune senve 
them better. Their choice amounted to this, that th^ ob^ed 
the dictates of necessity* But if they had chosen from the 
whole Bar, past and present, of England, the ev.etit could oot 
have reflected ;gFeater credit lon their judgment. 

Yet Lord Cotteohaqi had, as a judge, very considerable faults : 
&ults which became more palpable on his second Chancellar- 
ship, from 1846 to 1850, than they had been in hiis first tenure 
of office, 183^6 to 1841. And the memory of this later and less 
briliiant period is fresher in men's recollections, and has soime- 
wliat obscured the lustre ^f the earlier pgriod. Certain it m 
that his reputation would have been less obvious to detraction 
had be never returned to office. 

His chief defect was an dndomita;ble obstinacy of adherence to 
an opinion which he had once formed ; and .as his lordship, like 
most other legal celebrities, was sufficiently exf»editioas in ibrmn 
ing an opinion, it was a matter of some anxiety to place the 
r^ht view 4if a case before him at once, xx at least to he carefiil 
that nothing should be fixed on his attention which might Are- 
vent his taking a just view of the case. Fortunately his dear 
and acute mental vision rarely allowed any material fact to 
escape observation, and rarely, too, allowed any film or sophistry 
to strut about in the garb of truth without speedy detection and 
exposure. Still this did happen, sometimes: and although 
there seldom has been a judge who was moire right, when he 
was right, yet when he did go wrong, he went wrong with a 
vengeance. And it was as hard to overcome a lake view as a 
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jast one, when he had once declared himself. It was on some 
such occasion that it is reported of a very eminent practitioner 
in Chancery, now a still more eminent juage, that when a client 
was urging him with the utmost anxiety to apply for a rehearing 
of a cause in which the Lord Chancellor had just delivered a 
very decided judgment under a palpable misconception of the 
facts of the case, he refused to make any such application, add- 
ing, '' And I tell yon more, sir — that if an angel were to come 
down from heaven to ask Uie Lord Chancellor to reconsider his 
opinion after such a judgment as he has just given, he would 
most probably commit him for a contempt." 

There were however occasions on which he changed and even 
reversed his own opinions, as in the very celebrated cases of Tullett 
V. Armstrong ana Scarborough v. Borman.^ These cases were 
among the earliest, if not the earliest, decisions of Lord Lang- 
dale after his elevation to the Rolls — ^and in them he had de- 
cided certainly according to the notions and practice of convey- 
ancers, but directly in the teeth of repeated decisions, or at least 
dicta of Sir John Leach, Sir L. Shaawell, Lord Brougham, and 
of the then sitting Lord Chancellor himself. We well remem- 
ber the state of anxious suspense in which the ''adust convey- 
ancers,'* as the ** Times'* calls them, were kept during the long 
twelve months during which Lord Cottenham retained these 
cases under his consideration. While at the Rolls, following in 
the wake of Lord Brougham and of the then Vice-Chancellor 
of England, he had been willing to deny any efficiency to the 
** separate use*' clause, unless it referred to a person actually a 
feme covert at the time. In Massey v. Parker,^ he seemed as 
incapable as Lord Brougham had expressed himself to be, to 
understand how there could be a '* postponed" fetter of such a 
description, as to be no impediment while the donee remained 
unmarried, but to bind the instant she married, and again to 
drop off if she became a widow. But finding afterwards, as he 
did, what consternation was excited among conveyancers, and 
what a vast number of settlements would be disappointed by 
the overthrow of the •* separate use" doctrine as established pre- 
vious to Massey v. Parker, and that class of cases, he (not un- 
hesitatingly, for the effort cost him twelve months' deliberation) 
recanted. And certainly not very candidly or gracefully, for his 
judgment is full of heavy and awkward attempts to show that 
in fact he had not quite meant to decide in his previous judg- 
ment, what he really bad decided. However tne retractation 
was complete, and the doctrine established, by his judgment, on 
the firmest foundation. 

* 4 Mylne & C. 377. • 2 M. & K. 174. 
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The tenaeity of opinion which led him in Tullett ▼. Arm- 
strong to attempt to prove that he had never held what he in 
fact was even then overruiing, was evinced in several other 
cases in which he decided (as we think) in conformity with the 
real justice of the case, but professing all the while to go in 
conformity with previous decisions, which he endeavoured to 
twist round to his own view of the case. Thus in Cradock v. 
Piper^ he decided that a solicitor, who being a trustee, acts as 
solicitor to the trust, is entitled to his costs as such solicitor : a 
decision in consonance, we think, with justice, and with real 
convenience, but certainly contrary to all preconceived notions, 
and to the practice of all the present generation, founded too 
upon decisions which even the Lord Chancellor was bound to 
respect But rather than give up his opinion he undertakes, in 
his judgment, to explain away all these decisions, as not having 
the meaning which everybody else, even though with reluctance, 
allewf^ to them. We understand that already some very nice 
distinctions have been taken on this judgment by a very emi- 
nent judge recently appointed. Devisme v. Devisme* is another 
case in which Lord (Tottenham, finding previous decisions in 
the way of the judgment he was desirous of giving (and which 
jqdgment we here again consider to be much more equitable 
than the previous decisions the other way), boldly proceeds 
to es^plain away all cases which fetter the declaration of his 
opinion in a panner which be would have been the last judge 
to tolerate in another. 

One of his remarkable peculiarities (but which also some- 
times degenerated into a tault) was a curt, acute way of ad- 
dressing counsel when making some representation which he 
conceive^ to be ill founded, either in facts or logic. No judge 
would ever less submit to the slightest suspicion of being '* bam- 
boop^led i" and as soon as any argument was advanced, which 
be thought ranked under that category, he would embody it 
pithily in a short sentence or two, and place it before its asto- 
nished author, whether in silk or in stuff, to his utter discom- 
fiture, *^ It is very awkward," observed one of the counsel most 
freqpently employed in his court, ** he just puts it to you shortly, 
and asks, * Is that your argument?' adding quietly, ' I only want 
tp know — that's all ;' and then, when he sees he is right, he 
sinks back in his chair, and it is all over." 

But this quickness of perception in himself rendered him 
somewhat intolerant of the slower capacities of those with whom 
be had to deal; and upon them he often, with indecorous abrupt- 
ness, poured forth the measure of his wrath — an exhibition the 

* 1 M'Naught & Gor. 684. • Ibid. 336. 
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more indecorous, as the expressions which he used in his indig- 
nation were often barely intelligible. In fact, in the later period 
of his reign, his articulation had grown so indistinct,* — his voice 
had grown so extremely weak, scarcely ever rising above a 
whisper, and his temper had grown so irritable, that it was no 
pleasant thing to have to go before hira. Nor was it only to the 
bar that these failings were a source of difficulty and annoyance. 
His notorious antagonism to V. C. Knight Bruce was the subject 
of every-day remark, and occasionally led to very serious mis- 
chief. Thus in Ex parte Barber, a petition for winding up the 
London and Manchester Railway (Remington's Line) was dis- 
missed by V. C. Knight Bruce, on the ground that the company, 
being only provisionally registered, was not within the Winding- 
up Acts. But Lord (Jottenham overruled that dismissal, and 
made the order; thereby flooding the Masters' offices with 
winding up these companies, and opening the doors to endless 
litigation, infinitely better kept away; and finding that his 
opinion was deemed erroneous, and would probably be evaded, 
he had sufficient influence and such tenacity of opinion as to 
procure a clause to be inseiied in the next Winding-up Act (for 
of course there was another in the next session), in which his own 
view was adopted and made law, to the gain of no good man, 
and to the great distress of many unwary persons, who, though 
they at one period of their lives had thought well of some 
plausible but birth-strangled scheme, never had been guilty of 
anything worthy of the tortures of the Master's Office. 

The same unoounded confidence in his own judgment led him 
to upset rather than overrule the decisions of other judges as 
well as of V. C. Knight Bruce. Witness Smith v. The London 
and North-Western Railway Company, in which he demolished a 
judgment of Sir L. Shadwell's ; but which reversal has been dis- 
approved of since both by Lord Truro and Lord Cran worth. And 
in one case within our own knowledge, he used such insulting 
expressions (but which, however, are carefully kept out of the 
Report) in reversing a judgment of a most estimable judge 
(whose retirement and the occasion of it has been deplored by 
the whole profession), that it drew from this latter the remark, — 
" I have no objections to my judgments being overruled ; but I 
am not prepared to have such observations made in open court 
as he made in that case." ^ 

He retained his political bias in all its intensity in his cha- 

* We heard one day a proposal made, by way of a joke, for the bar to present 
the Chancellor with a subscription-set of teeth. But some such remedy was in 
sad earnest very much required. 

' Dawes v. Betts, 12 Jur. 709. 
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racter of Lord Chancellor — or rather, it was when he became 
Lord Chancellor, and during his tenure of office, that his poli-> 
tical bias became matured and an effective motive of action. 
We do not mean that he imported political bias into the Court 
of Chancery, so as for a moment to favour either party according 
to bis political antecedents. But he surpassed perhaps even 
Lord Eldon in political bigotry, and let slip no opportunity of 
displaying it. A notable sample of this occurred in the first 
year of his first chancellorship. The Municipal Reform Act 
had been passed in 1835, by a clause in which, relating to 
charity property held by the corporations, and providing for 
the appointment of separate trustees of such property, it was 
provided that the Court of Chancery should appoint trustees 
of such trust estates as were not duly separated and conveyed 
by the 1st August, 1836. Lord Cottenham was but Master of 
the Rolls and Lord Commissioner when this act passed, and 
could even himself have scarcely presaged his advancement to 
the woolsack when that fatal 1st of August, 1836, should 
have come round. It did so happen, however, that Lord 
Cottenham and Master Brougham between them (Master 
Brougham happened to be the Vacation Master in 1836 — here, 
again, it was impossible there could have been any fore-know- 
ledge or contrivance when the act was being framed) had the 
appointment of the trustees of nearly all the charity estates 
held by municipal corporations in the country; for, as a matter 
of course, scarcely any had arranged their affairs by the day in 
Question. The partisan faculties of the persons entrusted with 
the appointment was manifest by a majority being given, with, 
we believe, scarcely a single exception, to the Radical party ; 
although, certainly, the municipalities were much rather con- 
servative in their inclinations. Another equally glaring in- 
stance was given near the end of his career — qualis ab inceptu 
— in the appointment of County Court judges. Every one of 
these, sixty-nine in number, were " good men and true," — 
of undoubted Whig principles — with the single exception of a 
gentleman who had been consulted by Lord Lyndhurst in 
framing the bill, upon the express promise of a Judgeship. 

Another striking instance of this partisan feeling was ma- 
nifested in the O Connell writ of error case in the House of 
Lords. Though delivering a judgment contrary to the great 
majority of the judges, and on a question of criminal law, in 
which he had never nad the smallest experience, his lordship was 
not ashamed to conclude his judgment in the following memo- 
rable words: — ''The opinion I have now expressed I formed 
early in the argument at the Bar. I have carefully considered 

x2 
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all that ha$ been urged at the Bar or suggaated by the majority 
of the judges, but I have not found any reason for altering my 
original opinion/* A memorable avowal, which indeed might 
probably be stereotyped at the close of every judgment he ever 
delivered* 

Tliere has seldom probably been a judge who has left behind 
him fewer traditional stories. No bon mots, no racy anecdotes 
have we heard bandied about of his, as of almost every other 
eminent legal authority. His taste even in youth seems never 
to have been to the liter cb humaniores — he closed all connections, 
even with the University, by taking his name off the books after 
taking his degree — he was a rugged mass of law and Whig^gism, 
and nothing else. We should praise the bridge that carries us 
over; and the ex-chapcellor knowing right well that he owed his 
success, first to himself, next to his law, and thirdly to his party, 
and to nothing else, seems to have given his affections to these 
three objects in the same order, — and to nothing else.^ 

His efforts in the cause of Law Reform were neither very 
great nor ve|y successful. He made, it is true, a great speech 
on the subject of chancery reform in 1836, but he clung to 
every detail of his plan with the invincible pertinacity which 
seemed to pervade every action of bis life ; and when be found 
it impossible to centre all attention apd to support his own plan in 
every point, he seemed reluctant to assent to reforms which 
carried out even his own views in part only. The other great 
effort to which he was a party was embodied in the Orders of 
22nd April, 18«50, providing the new method of claims in chan- 
cery. But his last and fatal illness too quickly followed the 
issuing of those Orders to allow any criticism to be made upon 
his views in making this great alteration. 

Notwithstanding the utter prostration of his bodily health 
prevented his almost ever sitting in chancery during the last 
year of his official career, his mental vigour continued little, if 
at all, subdued ; and his hand still clasped the seals. At last, 
lured by the bait of an Earl's coronet, he allowed them to 
devolve into other apd more vigorous hands \ and immediately 
left this country, to seek in a milder climate renovated health. 
But it was too late — a momentary improvement induced him to 
turn his steps northward — but it was but for a day; and the 
angel of death overtook him at Pietra Sapta, in the territory of 
Lucca, on his seventieth birth-day. 

He is succeeded in his titles and estates by his eldest son, 
Viscount Crowburst, now ^arl Cottenham. 
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EQUITY. 
SxcBfit — Brbach d* Faith — Injunction to restrain Ui» o^, 

OBTAINED BY — InNOCENT PaRTY. 
Morison v. Moat, 18 Law Times, 28. 

Tbe present will doubtless become a very leading case upon one 
of those peculiar branches of the jurisdiction of the Court of 
Chaftcefy which arise from the cognizance it takes of the obli- 
gations which conscience and good faith may impose upon parties 
Ttrho are brought before it. 

The present case arose out of rather complicated partnership 
transactions which had taken place between the Morisons and 
the Moats in respect of a medicine invented by one of the former 
and known by the name of " Morison's Pills." The chief 
material circumstances were these : the father of the defendant 
had received from* the inventor upon his entering into partner- 
ship with him the secret of the composition of the pills; both 
were to be at liberty (under certain restrictions) to introduce a 
fresh partner into the firm : but while the inventor was to be 
at liberty to disclose the secret of his invention to a partner, the 
defendant's father was precluded from doing SO, and on that 
undertanding alone was it imparted to him. In fraud of his 
agreement he disclosed it to the defendant, who had no know- 
ledge of it, except by such disclosure ; he had also introduced 
first one son into the firm, and then substituted the defendant ; 
the inventor had also introduced his two sons, the plaintiffs; 
various transactions had been entered into, but none materially 
affecting the rights of the parties; and the inventor and the 
defendant's father had died. On the expiration of the partner- 
ship the defendant used the secret for the purpose of making 
and setting the medicine, whereupon the plaintiffs applied for an 
injunction to restrain him frotn doing so, which was in substance 
granted by Turner, V. C, who in an elaborate judgment exa- 
mined the authorities upon this subject. No patent existed in 
the " Pills," so that there was no property in their composition 
in any party. The decision was entirely referred to the moral 
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obligation upon a party who obtained the communication of a 
secret to observe the stipulations on the faith of which he ob- 
tained the revelation, an obligation not only recognised, but 
enforced in a court of equity. 

" The true question is," observes Turner, V. C, in delivering 
hisjudgment, '' whether under the circumstances of the case the 
" Court ought to interfere by injunction on the ground of breach 
" of faith or of contract;" and, as we have already said, his 
Honor was of opinion that it ought. He added, " That the 
** court has exercised jurisdiction in cases of this nature does not 
** I think admit of any question. Different grounds have indeed 
** been assigned for the exercise of that jurisdiction. In some 
** cases it has been referred to property ; in others to contract ; 
** and in others again it has been treated as founded upon trust 
'^ or confidence, meaning, as I conceive, that the court fastens 
" the obligation on the conscience of the party, and enforces it 
'' against him in the same manner as it enforces against a party 
" to whom a benefit is given the obligation of performing a pro- 
" mise, on the faith of which the benefit has been corf erred ;" 
and this last, we respectfully submit, is the correct view of the 
ground upon which tne jurisdiction rests. Even, however, if it 
were not, the existence of the jurisdiction is incontrovertible, as 
his Honor proceeded to show n-om a series of authorities, to his 
resume of which we refer our readers. The objection that to 
grant the injunction would put the plaintiffs in a better position 
than if they were patentees of the " Pills," was thus disposed 
of: " What we have here to deal with is not the plaintiffs' rights 
'^ against the world, but their right against the defendant. It 
" may well be that the plaintiffs have no title against the world 
" in general, and may yet have a good title against this defend- 
" ant." Canham v. Jones (2 Ves. & B. 218) was distinguished 
as being a case not of breach of confidence, but of invasion of 
property in a syrup. There, although the fraud was not com- 
mitted by the defendant himself, his Honor thought the equity 
subsisted as against him also, observing, that ** it was already 
" a breach of faith and of contract on the part of Thomas Moat 
" to communicate the secret. The defendant derives it under 
*' that breach of faith and contract, and I think he can gain no 
« title by it." 

It does not quite appear how far the defendant knew (if at all) 
when the secret was communicated to him that such communi- 
cation was fraudulent. 
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COMMON LAW. 

Landlord and Tenant— Distress — Exemption. 

Brown v. Arundell, 20 Law Jour. C. P. 30. 

In a note, in Smith's Leading Cases, upon Simpson v. Hartoppi 
which is the leading case upon questions of exemption from dis- 
tress, we find it stated (vol. i. p. 192) under the second class of 
absolute privilege, viz. " things delivered to a person exercising 
" a public trade to be carried, t/mrought, worked up or managed 
** in the way of his trade or employ,** that " lately it had been 
** decided that goods deposited on the premises of an auctioneer 
" are privileged from a distress for rent due in respect of those 
** premises." 

The present case not only supports Adams v. Grane (1 C. & 
M. 380), which was the authority for so considering the busi- 
ness of an auctioneer as a public trade or employ, and the selling 
goods a management of them in such trade or employ, as to 
bring the case within the rule above quoted, but it even goes 
somewhat further. Goods were held to be privileged, provided 
they were in the possession of the auctioneer for the purpose of 
being sold by him, although upon premises not usually used as 
an auction-room, and although the rent was due from a third 
party, a sub-tenant, or rather, indeed, a bailiff, of whom, having 
the key, it was by a son of his given to the plaintiflF, who was, 
in law, nothing more than a trespasser. As to the room's being 
merely a private room, " Is it not," asked Maule, J., " a public 
'* auction-room as soon as a public auction is advertised to take 
" place there ? " and the same learned judge afterwards added, 
^* If the goods are in the auctioneer's possession for the purposes 
'* of sale, they are privileged on that ground, wherever they may 
De* 



Marital Liability — Nature and Limits in respect of 

A Wife's Debts. 

Read v. Legard, 20 Law Jour. Exch. 309. 
Ambrose v. Kerrison, 20 Law Jour. C. P. 135. 

These are two cases turning upon the obligation which the 
common law casts upon a husband of supplying his wife with 
necessaries during their joint lives in return for the interest it 
confers on him in all that she possesses, for that period at the 
least. They clearly define this branch of the law, and tend to 
elucidate some rather doubtful expressions to be found in some 
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of the earlier cases, and every way subject to the ordinary rules 
of principal and agent. Thas, in the case mentioned at the head 
of this note, in which the question was whether a husband who 
had become a lunatic was liable upon contracts made by his 
wife during his lunacy in order to obtain necessaries for her 
subsistence, it was urged by the counsel for the defendant that 
the liability of the husband depended solely upon the agency 
which the law implies in the wife to procure all that is in- 
dispensable for her maintenance — that this was a mere ordinary 
agency, and that, therefore^ when he became a lunatic, it wcls 
imfMwsible that he could confer any authority upon an agents and 
that consequently his wife's implied authority to pledge his credit 
must have expired. 

Passages from the leading case of Manby v. Scott (2 Smith's* 
L. C« 261) were adduced as seeming to support this view; and 
although) many were to be explained away, as said of things n^i 
being necessaries which a wife might make a contract for, yet in 
some others the sense is more doubtful. For instance, in the 
case quoted we read that the resolutions, in which all the judges 
of England agreed, were (as reported by the C. B.)» *' 1st, that 
husbandly are bound to supply their wives with necessaries ; and 
here they agree db re, though they differ de mobo;" and further 
among the resolutions of the diesentients, " that the marriage 
does not give the wife any innate or uncontrollable power to 
render the husband liable." 

The true principle seems to be, as laid down by Pollock, CB^^ 
in delivering bis judgment, '* that wben a man marries, he con- 
" tracts an obligation to support bis wife^ and by construction 
'' of law he gives her authority to pledge his credit for her support 
'' under any circumstances which ttiake it necessary, she herself 
'^ not being in fault. That authority is ^ot revoked by bis be- 
'' coming insane ; and certainly it would be very hard if it were 
** otherwise, for the wife is deprived of all her property by the 
" marriage." 

If therefore the wife's> authority be purely that pf an agent, 
it is a general and irrevocable one, given to her ipso facto 
and once for all at the time of marriage to pledge her hus- 
band's credit so often as she Hhall be in real want during cover- 
ture, and not several particular authorities severally springing, 
out of each occasion of her so being in want of necessaries. 
In the other case (Ambrose v. Kerrison) it was not only held, as 
might be expected, that a burial suitable to the condition of 
the wife came within the category of necessaries, but also that 
in that particular case, in which she happened to be living 
separated fVom her husband, that he was liable to a third 
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pirty, Wh6 had volottteeved to defray the exp^rtfeeft cf sudh an 
interment, for the money so expended as for moftey paid to his 
use. 



CopTRiorii^— Ali^n Fribkd*b Right tc^-^First I^ublication in 
THIS Country — RESiDSNct of Author abroab. 

Bo<M(ey V; Jelferyflr (ii^ etfoi), 190 Law Jcmr. Esfcch. ; S. O. 17 LbW Titii^ij 1 10. 

This very imporfaAt case may, it i^ hoped, be regarded ds defi- 
nitively settling 8t doubtful point of law, concerning which there 
has been ah immense amount of litigation. The ractd tnaterial 
to the decision ^ere shortly as follows. A foreignei" cbtKposed 
certain airs abroad, and there assigned thetA (valtdly by the laws 
of that country) to another foreigner, who came to England and 
here legally assigtied therft to the pfaintifF, by whom they ^ere 
published here simultaneously with their pubVicatTon acbroad, and 
entered undet the 6 & 6 Vict. c. 45, and also at Stationers' Hall. 
He likewise deposited copies at the British Museum. The de- 
fendani having subsequently published and sold thetii, the pre- 
sent action Was brought by the plaintiff for the itifringement of 
his copyright. At the trial Rolfe, B., rtiled, ift confotmity with 
a late cieeision of the Couft of Exchequer (in ^hich this action 
was coftrtnenced), that a foreign author residing abroad, who com- 
poses a work abroad and sends it to this country, where it is first 
published under his author?ty, acquires no copyright therein, tfnd 
could Consequently convey no better right to a British subject 
by assijgfiment than he had himself. To this ruling, at bift of 
exceptions was tendered, which was allowed by the Court of 
Exchequer Chaitiber in the present case, and a venire de novo 
in consequence awarded to the plaintiff. 

The questions raised in it were, fitst, whether authors had at 
the cotiimon law a copyright in their works; next, supposing 
they had not, whether the statute applied to aliens at all ; and 
further, if it did, whether its operation was extended to aliens 
resident abroad j There was another point as to the suflSciency 
here of an assigfitn^nt made abroad between two foreigners, 
which would not have been sufficient to pass the copyright here, 
but Which, being valid where it was made, was ruled to pass^ the 
interest effectually. 

As for the firdt question, the court intimated that its decision 
was not essential to their determination of the present case. 
" If it Were," said Lord Campbell, C. J., ''we are strongly in- 
" clined to agree with Lord Mansfield', and a great majority of 
•' judges, who in Millar v. Taylor and Bach v. Lorigrfian declared 
" themselves to be in favour of the common law right of authors; 
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*^ but/' continued he, ** we rest our judgment on the statutes 
** respecting literary property, which we think entitled the plain- 
** tiff to maintain this action." Then his Lordship thus reviewed 
the general state of the law upon the whole case. '^ The Court 
" of Exchequer in Boosey v. Purday, 4 Exch. Rep. 145, over- 
'' ruling the prior decision of that court, on the e(]^uity side, of 
*' D*Almaine ▼. Boosey, 1 Y. & C. 281, the decision of the 
** Common Pleas in Cocks v. Purday, 6 C. B. 860, and the 
'' decision of the Queen's Bench in looosey v, DonaldsoD, 18 
'' Law J. 174, authorities all directly in point; expressed an 
'' opinion that in such an action the right of the plaintiff must 
** depend on the statute law of this country; that the laws of 
** foreign nations had no extra-territorial power; that the plain- 
'' tiff had no right at common law ; ana that the proper con- 
*^ struction of the statutes of 8 Anne and of 64 Geo. III. c. 156, 
'^ was, that a foreign author, residing abroad (or his assigns or 
'^ their assigns) was not an author within their meaning, and 
** could not have the benefit of those acts which were intended 
'^ for the encouragement of British talent and industry, by giving 
'' to British authors a monopoly in their literary works, dating 
*' from the period of their first publication here. The learned 
'^judges of that court therefore held, that a foreigner, by sending 
'^ to and first publishing his work in Great Britain, acquired no 
'' copyright. If these premises are sound, the inference from 
'' them is incontrovertible, that ' a British subject who purchases 
'^ from him such right as he had in his own country, which 
'^ could not extend beyond it, cannot be in a better condition 
'' here than the foreigner.' But with great deference/' added 
Lord Campbell, '* to an opinion which must have been so strongly 
'^ entertained, we see no sufficient reason for thinking that it 
*^ was the intention of the legislature to exclude foreigners from 
" the benefit of the statutes relating to literary property. The 
'' British parliament has no power, and cannot be supposed to 
** intend to legislate for aliens beyond the British territory ; but 
"for any thing within that territory, it has the power to legislate 
*^ for aliens as well as natural born subjects, and as we conceive, 
^* by these general words, must be presumed to do so. The 
" monopoly which the statutes confer is to be enjoyed here, and 
" the conditions which they require for enjoyment are to be 
" performed here. What is there to rebut the presumption that 
" aliens are entitled ? The 8th Anne, c. 19, which the others 
*' follow, is intituled ' An Act for the Encouragement of Learn- 
" ing,' by vesting the copyright in printed books in authors 
" and purchasers of such copies. Assuming the legislature in- 
*' tended this necessarily for the encouragement of learning in 
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'* Great Britain, without any general regard for the encourage- 
*' ment of it in others, may it not be highly for the encourage- 
" ment of learning in this country that foreigners should be 
" induced to send their works, composed abroad in English or 
" foreign languages, to be first published in London ?" Then 
his Lordship proceeded to deal further with the question so 
admirably, that we can do no better than quote largely from so 
luminous a judgment. 

The question really is," said he, " whether a foreigner, by 
sending to and first publishing his work in Great Britain, 
acquires a copyright. Upon this entirely depends his power 
to transfer such right to a purchaser. It is freely admitted, 
that a foreigner domiciled in England, though neither natu- 
*' ralised nor made a denizen, if he composes a literary work 
'* here, may acquire a copyright in it; and the counsel for the 
'^ defendant would not deny that if a foreigner being here for a 
temporary purpose, while here wrote a poem, he might publish 
it and acquire a copyright in it here. If he had composed it 
'* in his own country, and brought it over in his memory, re- 
** ducing it into writing here for the first time, or if he had 
" written it in his own country, and brought the manuscript with 
** him, would it have made any difference as to his rights as an 
" author? Can his personal presence within our realm be at 
'^ all essential to his right as an author, if he does that by an 
" agent, which it cannot be disputed he might do in his own 
" proper person ? The right which he has in England is the 
" right of acquiring, under certain conditions, a monopoly in 
'* England for a certain number of years by the sale of his work; 
" but this right, which is incorporeal and is in the nature of 
*' personal property, he carries with him wherever he is, and all 
** that is to be done, fully to enjoy it, he can eflFectually do by 
" another. Where then can be the necessity of crossing from 
" Calais to Dover, before giving instructions for the publication 
*^ of his work, and entering it at Stationers' Hall ? The law of 
" England will protect his property and recognise all his rights, 
" and give him redress for wrongs inflicted upon him within our 
" territory, though he never set foot upon it. In the 6th of 
" Henry VIII., the Common Pleas held that aliens residing in 
" France might maintain an action of debt here, for, notwith- 
standing he is an alien, he shall receive protection in all per- 
sonal actions if he be within this realm (and a friend), although 
" it be otherwise with real actions, for no alien can have land 
" within the realm unless he be a denizen." — (Dyer, 2 b.) And 
if the alien had never been in the country, the court held that it 
would clearly make no difference, and among the instances 
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oflTered, an historic example might have beeti adduced, as 
Napoleon Bonaparte, when First Consul, brought an action for 
fibel in our courts, although, from the Peace of Amiens hot 
lasting, it never came to trial. 

^* For these reasons,** continued his Lordship, '^ we think that 
'' if an alien residing in his own country were to compose a 
'' literary work there, and continued td reside thefe withoat 
** having first published his work, nay more, should cause it to 
*\ be first published in England in his own name and on his own 
'' account, he would be an author within the meaning of our 
^* statutes for the encouragement of learning, and he n^igbt 
^ maintain an action in our courts against any one who in this 
^' country should pirate his work. We wish to be understood 
'' as speaking of the rights of an author who^r^^ publishes his 
*^ work here, I understand that in America and on the continent 
'' of Europe, when a literary work is once published, the author 
'' can only claim the copyright vested in him by law — ^by the law 
*' of the country, where he publishes ; as to all others it becomes 
** publici juris. This is tne doctrine of our courts, and the 
^' legislature must be considered as having adopted and sane- 
" tioned it by the enactments of international copyright statutes." 

Then the origin of the contrary doctrine was traced " to a 
'^ dictum of the late V. C. Shad well in Guichard v. Mori (9 Law 
^ Jour. 227, Chanc.) His Honor there observes, 'The circum- 
'' stance that he was the owner of the seals will not justify the 
" court in interfering, for he was a foreigner, and the court does 
'* not protect the copyright of a foreigner.' If that dictum went 
'* to the full extent that a foreigner residing abroad who did* not 
" publish his work could not acquire a copyright by publication in 
^' England, it would not be entitled to much weight, for it is merely 
" thrown out obiter. The case had no connection with the law 
" of copyright, the application being for an injunction to restrain 
^' the defendants from fraudulently using certain laf>els and seals 
" alleged to have been used by the plaintiff in his business of a 
" medicine vendor. Looking to the context, there is reason to 
" believe that the Vice-Chancellor merely meant that the court 
'' does not protect the copyright of a foreigner who has published 
" his work abroad ; and we afterwards find that this must have 
*' been the reason, because in the subsequent case of Bentley v. 
" Forster (10 Simons, 320), he expressly held the doctrine for 
" which the plaintiff here contends. Seeing then if an alien 
'^ friend wrote a book when abroad or in this country, and gave 
" the British public the advantage of his industry and know- 
'' ledge by first publishing his book here, he was entitled to the 
" protection of the law relating to copyright in this country; 
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the only other csuie relied upon by the defendant was Page 
V. Townsend (6 Simons, 396) ; but this really has no applica- 
tioDy for it turned on the construction of some acts of parlia- 
ment passed for the protection of prints engra^edy etched^ 
drai^n and designed in England* Then came Chappell v. 
Purday, in wfiicb the doctrine was first solemnly enunciated 
** that a foreign author, residing abroad^ >vho composes a work 
" abroac|y has not at common law or under the statutes any 
copyright in this country. But it was not pecessary there for 
'^ the court t6 affirm this doctr|niSy as there was really a good 
defence to the action, on the ground that the musical composi" 
tion in question had been published in Pari^ several months 
** before it was published in England. This doctrine against the 
" rights of foreigners was very deliberately considered in CocIjls 
" V. Pji^rday, where the contrary doctrine, which had beep laid 
down by the Court of Exchequer in the time of X/OtA Abinger, 
was admitted and acted upon by the unanimous opinion of 
'^ the judges of the Common Pleas. This decision, as I am 
*^ informed by my colleagues of the Court of Queen's Bench, was 
*^ not only followed, but was fully considered and entirely ap- 
** proved of by Lor4 « Denman and all his brethren. I may 
'' likewise mention, that in Ollendorf v. Black (20 Law Jour. 
'^ J 65), Knight Bruce, V. C, intimates a strong opinion in favour 
" of the right of a foreign author who first publishes in Eng- 
'' land. We may perhaps, therefore, be justified in thinking the 
'' weight of authority is really in support of the doctrine on 
*^ which our judgment is founded." 

It is to be regretted that the liberal and enlightened doctrine 
established by this solemn decision should have been since 
carped at by certain interested parties, but it is confidently sub- 
mitted that it will neither be reversed upon appeal nor altered 
by a restrictive and narrow legislation. 
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Costs— 4 Anne, c. 16, s. 6. 

Partridge v. Gardner (in error), 20 Law Jour. Exch. 307. 

In a recent note upon the case of Callander v. Howard (20 
Law Jour. C. P. 66) the apparently very conflicting cases upon 
this section of the statute of Anne were compared, and as a 
result, the construction put upon it by that case (which pro- 
fessedly and in terms overruled Partridge v. Gardner, a modern 
decision of the Court of Exchequer, 4 Exch. 303) was adopted 
fis ipost consopant to authority and common sense. Since then 
a writ of error has been brought in the case of Partridge v. 
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Gardner, on the strength probably of its having been disap- 
proved of in Callander v. Howard, but unsuccessful Uy, as the 
judgment of the Court of Exchequer was affirmed. The decisioa 
in Callander v. Howard was not however impugned ; but the 
difference which in our note was pointed out as existing by 
reason of the declaration in Partridge v. Gardner being bad^ 
was held by the Court of Exchequer Chamber (some three weeks 
after the printing of that note) to suffice to distinguish the cases. 
But even in this last case, in which the declaration was 
bad on general demurrer, Maule, J. in one place observes, " If 
the defendant had succeeded upon one issue in fact, and the 
plaintiff on the others, the plaintiff would clearly be entitled to 
costs upon the issues found for him ;" while elsewhere he says, 
** suppose the issues are immaterial, can the plaintiff get the 
costs of them ?" and '^ it may be said that all the issues become 
immaterial when the declaration is bad." This seems at first to 
involve a possible contradiction, as if one material issue of fact 
were found for a defendant, and fifteen other immaterial for the 
plaintiff, it would be puzzling to reconcile both dicta. It would 
seem, however, that at all events, in the case of issues rendered 
immaterial (as it were) by the insufficiency of the declaration, 
the former dictum must be taken with a corresponding hmita- 
tion ; and accordingly we find it expressly laid down by Lord 
Campbell, C. J., in delivering the judgment of the Court, that 
'' the statute of Anne seems to proceed upon the supposition 
that there is good cause of action disclosed upon the declaration, 
and that if there is none, the plaintiff shall not have his costs." 
And this is exactly the view of Patteson, J., who said during the 
argument, '^ the statute of Anne seems to assume that, but for 
the good plea on which the defendant succeeds^ the plaintiff would 
have recovered in the action." 



County Court Appeal — In what Cases it lies. 

Cawley v. Fumell, 20 Law Jour. C. P. 197. 

East Anglian Railways Company v. Lythgoe, 20 Law Jour. C. P. 84. 

These cases assume considerable importance from the small 
proportion which the cases in which pat ties to plaints in County 
Courts elect to have tried by a jury, bear to those in which they 
are content to leave them entirely to the decision of the judge. 
The point which in the latter case had occurred to Maule, J., as 
one of difficulty, was raised in the former, namely, whether an 
appeal lay at all from the decision of a judge of a County Court 
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when neither party had required a jury, and it had been left to 
the judge to decide on the facts and the law together, these 
moreover not being separated by any pleadings. 

" The solution of that question," said Maule, J., " must depend 
upon the construction which is to be put on the 13 & 14 Vict. 
'* c. 61, s. 14, which provides that if either party in any cause *of 
" the amount to which jurisdiction is given to the County Courts 
'' by this act,' which is the case here, ' shall be dissatisfled with 
** the determination or direction of the said court in point of law, 

'' such party may appeal from the same to any of the 

** superior courts of common law at Westminster, two or more 
of the puisne judges whereof shall sit out of term as a court 
of appeal for that purpose.' " Thus the question became what 
was comprehended within the meaning of the words " deter- 
mination or direction of the court in point of law ; " and 
the opinion of the Court of Appeal was thus expressed : — 
" There is a determination in point of law when the court has 
*' nothing but law to determine, as when a question is raised 
** upon demurrer or upon a special verdict, and though those 
*' proceedings do not exist in a County Court eo nomine, yet 
** similar proceedings must take place in substance. For sup- 
*' pose a party were to make a claim which, on his own showing, 
'^ was one which in point of law could not be sustained, as, for 
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** instance, if he made a claim for a sum of money as due to him 
upon a voluntary promise without consideration, and the 
opposite party were to object that such a claim could not be 
"sustained in point of law; or, on the other hand, if the 
" defendant, in answer to a claim for a debt, were to rely as a 
defence upon the fact that the cause of action did not accrue 
within three years, the determination of the court upon these 
questions would be a determination in point of law. The term 
^ direction' applies when the cause is tried by a jury, and the 
judge lays down to them a proposition as a matter of law, as, 
" for instance, that a certain interest cannot pass except by 
" instrument under seal ;"-and when this direction is such as to 
mislead the jury, who act upon it, it is called a misdirection, and 
it is a very common proceeding upon such ground of complaint 
being established, to obtain a new trial. 

But in these cases, as observed by Maule, J., in the last 
cited of them, the complaint is not that the judge misdirected 
the jury, for there was none, but that " he misdirected him- 
self; " and the court thus proceeds to show the difficulty of 
discriminating between the judge's self-direction (if we may 
be forgiven the word) in point of law, and his finding a 
disputed fact (which may be the hinge of the law point) in a 
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particular way : ^' Where the parties do not chopae to ae- 
** parate the law from the facts at all, but leavis the judge to 
** determine both together, it may be ?ery much doubted wbe- 
** ther the parties do not exeaipt tbemselFes from the words and 
** spirit of this enactment. It is often very desirable that a 
^^ decision should be without appeal. In the ordinary case of 
** an arbitrator, who is to put an end to all controversies between 
*^ the parties, it has long been settled that his decision on the 
** facts or law cannot be impugned \ and it may be that wbea 
'^ the parties leave the facts and law to the judge, they may be 
'^ considered qs intending to put him in the situation of an arbi- 
** trator. It is objected that on such a construction the atatate 
** really gives no appeal. But the objection may be apswered 
** by using the wonls of the section in their reasonable import, 
'^ and putting upon them the limited meaning, that the Court of 
^* Appeal should have before them a case in which the law and 
*^ facts are separated." Then the judgment goes on to point oat 
a rule for ascertaining whether the decisiou of a County Court 
judge upon law and facts mixed up together was wrong in point 
of law, and therefore open to an appeal, or mistaken in its yiew 
of facts, and consequently irreversible. ^' It may be, if it appears 
*^ upon the case sent up to the Court of Appeal by the judge of 
*^ tha County Court, or agreed upon by the parties, that the 
** decision of the judge can be sustained by a particular view of 
** the facts which does not render it necessary to conclude that 
'' he has decided the particular point of the law in the way com- 
'^ plained of as erroneous, that the Court of Appeal will have no 
<< power of reviewing the judgment ; yet M)hen it is manifest from 
** the facts of the case that the jui/ge, in order to arrive at his 
^'judgmentf must have decided a certain mqtter of taw in a cer^ 
*^ tain way 9 that that will be a determination in point of law, with 
^^ respect to which an appeal will lie ; so that suppose there be 
** a judgment that can be sustained consistently with the law by 
** any view that may be tahen of the facts stated, suqb a judg- 
'' ment can probably not be reversed ;. yet still, where the judge 
'' states the facts that were before him, and those facts can susi- 
^* tain his judgment upon one view of the law only, and that 
** view be incorrect, the Court of Appeal may have jurisdiction 
'* to entertain an appeal against it." 

Not only does this decision seem a right and sensible one, but, 
as remarked by the learned counsel for the appellants, the con- 
trary view of the efiect of the statute would render the benefit 
it purposes to confer nearly illusory. 
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County Court Acts— Costs in Cases of concurrent 

Jurisdiction. 

Cross V. Seaman, 20 Law Jour. C. P. 177. 
Sharp V. Eveleigh, 20 Law Jour. Excli. 282. 

When a plaintiff sues in one of the superior courts for an 
•amouat a^ to which they have concurrent or exclusive juris- 
dicUoiiy but at the trial his claim is cut down to less than the 
lowest amount which would have given him his costs, had he 
sued for it alone, his right to costs may vary with the way in 
which his original demand has been reduced ; if it be by pay- 
ment, he loses his costs (Turner v. Berry, 20 Law Jour. 
Exch. 89); if by set-off, he is entitled to get them (Wood- 
hams V. Newman, 7 Com. B. 654). So the first of the 
now cited cases decides that a reduction by tender does not 
affect a plaintiff's right to get his costs; moreover, as it 
very clearly shows the reason and principle of this difference, 
it is deserving of a short notice. After it had been observed by 
the court that it was in effect an action to recover the balance 
plus the sum tendered, Jervis, C. J., in his judgment, observes : 
— " If the plaintiff had abandoned all his claim but 20/. (the 
cause was not within the Extension Act), the defendant might 
have applied his tender to a portion of that amount.'' So he 
might a set-off, if he had one ; but if the plaintiff was only 
going for a balance, and had expressed in his particulars the 
payments by which some larger sum had been reduced to such 
balance, then that balance would be in no risk of being a second 
time reduced by the same payments, and herein is the distinc- 
tion. 

In the other case the distinction is pointed out between the 
power of certifying for costs, which is given to the judge at 
nisi prius by the 12th section of the County Courts Extension 
Act, and that which is by the 13th section given to the court 
or a judge at chambers. A cause for which concurrent juris- 
diction existed in the superior courts under the 9 & 10 Vict. 
c. 96, s. 128, was referred from nisi prius to an arbitrator, who 
was to have the same power of certifying as the judge at nisi 
prius, and who gave no certificate. Subsequently Parke, B., 
at chambers, certified that it was a case of concurrent jurisdic- 
tion, and this was a summons taken out before the same learned 
judge to review the former decision, on the ground that he had 
no jurisdiction to grant such certificate ; and it was urged that 
the arbitrator had all the power of certifying transferred to him, 
and that as he had not exercised his power, the court, or a judge 
at chambers, ought not to interfere. Parke, B., however, thought 
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his decision clearly right, inasmuch as the powers of a judge at 
nisi prius, under the 12th section, which alone were gi^en to the 
arbitrator, did not extend to certifying that the cause was one 
in which the superior courts had a concurrent jurisdiction, and 
that consequently the jurisdiction of the court, or a judge at 
chambers, so to do was not ousted. 

In submissions and orders of reference, it will therefore in 
future be proper, where every thing is meant to be left to the 
arbitrator, to be careful to give him both powers of certifying. 
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A History of the Law of Gktvelkind and other remarkable Castoms 
in the County of Kent. By Charles Sandys, F. S. A. Russell 
Smithy London. 

This very elegantly got up book is perhaps even more interesting to the 
antiquarian than the lawyer, though both will find a fund of curious 
matter throwing light on the early manners, as well as usages and 
laws, of our Anglo-Saxon forefathers. We demur to some of the 
conclusions of the learned author, such as his doubt of the reputed 
origin of the division of England into counties and hundreds. But 
the facts related are derived from obviously careful research, and 
collated with infinite care, and a thorough knowledge of the subject. 
We wish Mr. Sandj^s would extend his inquiries and publication to 
other parts of the kingdom, in many of which he would find usages 
and customs, if not local laws, of Roman, Danish and early British 
origin, coupled, we suspect, with popular habits and idiosyncrasies of 
similar origin. A book of this title, combining ethnology with pecu* 
liar laws and local usages, would be a valuable addition to our pre- 
sent meagre information on the history of our early English times. 



A Letter to Sir James Graham on Chancery Reform. By Edward 
Morton, Esq. Butterworths, London. 

Having dwelt and dilated through nine pages on the evils arising 
from the imperfect manner in which evidence is now taken on issues 
on fact in the Courts of Chancery, Mr. Morton propounds this re- 
medy : — 

" I should say at once, transfer this part of the Chancery jurisdiction, 

TAKING the evidence, AND DECIDING UPON THE ISSUES OF FACT,-— TO THE 

COMMON LAW COURTS, which are peculiarly competent to perform such functions, 
where the bench and bar are conversant with the rules of evidence, and the 
practical application of them, and where alone the oral examination of witnesses 
can be conducted in such a way as to make it either convenient or conducive to 
the ends of justice. 

" So ioon at the cause it at issue, let the record be made up by a judge or officer 
of the court, and sent to a common law court appointed for the purpose; the issue 
would then be tried in the ordinary way before a jury, but with this important 
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difierence, — ^no preliminary expense would be incurred in taking the evidence ia 
writing, the witneues would be called at once into open court, put into the box, 
examined and crow^xamined, and the truth extracted from them, by the most 
certain of all processes; and after Ihe trial let the findingt of the jury upon the 
itmei, and the evidence ittelft be returned to the Court of Chancery, that court 
having then to perform its peculiar functions, i. e. to apply the principles of equity 
to the facts so found. 

'' Is there anything veiy startling, or even very novel in principle, in this pro- 
position?" 

Nothing novel certainly, or startling either, but simply needless. 
The County Courts Bill, to be re*inti*oduced by Lord Brougham, 
proyides the easiest and least oDstly way of doiag this. Suitors, who 
agree ifith Mr* Morton iu his es^iq^al^ of the T^i^ft of jifrief, c^n j^en 
have them at their option, — an option they avail tb^ms^lves of in 
about one case in 5000. 

Mr. McHton objects to ravioff the County Courts equiti/ ^risdio- 
tion ; but be overlodLS the fact that his own scheme keeps tbe equity 
jurisdii^on in the Equity CourtSi who are, he says, '^ to apfily the 
pnnciplfiB of equity to the facts so fomid.'' He foi^ets, in pis low 
estiautte of the poweni of County Court judges, that, ioasomch as 
they are taking evideace of facts nearly eYerj day in tbeir lives, they 
become rery much better judges of it than any other judges ia the 
land, having twenty times the same practice. A miicb bss aopsi- 
derate plan yve have seldom seen hroaoheML Mr. Morton aeei9S 
wholly ignorant of what the County Courts are, which be piersi^t^ in 
calling Small Debt Courts, unaware that they try causes ivUhout Uv^- 
tation of damases where the parties consent,. and» wb^d»s tb^sy 4^ not, 
up to 50i^. 7he tnunense amount of heavy business end importaBt 
causes now voluntarily brought into them steads in somewhat amu9r 
ing contrast with Mr. Morton's iptt diont .'-r-r 

" J say that in cases involving any higher questions than^-* Do you owe this ? 
— How do you mean to pay it? — the County Courts are not such satisfactory 
tribunals as the Courts of Westminster Hall ! ! !" 

Where questions arise then of consideration for a prpmise or con- 
tract, of actual delivery or acceptance of goods, of requisite stamp on 
written instruments, &c. &c., and in all the myriad of issues raised by 
the facts in commercial transactions,— where sums, say, of ten, twenty 
or thirty pr fifty shillings are at s^ake, — it is Mr. Morton's deliberate 
conviction that an action at law, decide^ ii| six mpnths, |^ whjch the 
costs would be moderate perhaps at 501., would be more " satis- 
factory than the prompt decision of the County Court judge, with 
costs little more than nominal; and this Mr. Morton propounds, in a 
letter addressed to one of the acutest minds and most able statesmen 
of the day, as one of the main arguments (?) whereby he ^eks (o 
recommend his suggestions ! 
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Mlsefi]«I.ikNBOIIII. 

We believe it is in contempkHoiv to propose that the circuits 
of the judges be made four times in each year, one judge only per- 
forming the circuit and sitting simultaneously with the Quarter 
Sessions. 

TitfE Law of Partnbrsb:i^.— A PtfrliameErtAry blue book 
has bei^n fi^inted, contriiAing the Report of the Seliect G6iiimittee of 
thre House of Commons on the Law of PartlnAi'shipf. The committee 
are of opinion* that the law of ptirtnershi'p, aid Hi present existing, 
viewing if^ fftiportftnce in reference to the commercial character and 
i*apid increase of the population atid property of the country, requii^es 
careful and imtitlediate revision. The committee state : " By the ex- 
istin]^ law no person can advance dny capital to any undertaking, 
ipublTc or private, in the pi*dfits^ of Wliidh he is to participate, nol: 
become partner or shareholder in any enterprise for profit, without 
becoming* liable to the whole amount of his fbrtune, as expreaiAed by 
a great legal authority, to his .last shilling and his last acre/' The 
evidence printed forms a= goodly-sized vplnme ; and the actual matter 
might be Usefully condensed into » fifty -paged pamphlet : and the 
recommendation and result in as many lines. A Bill we hear is in 
preparation, which is to be introduced at the beginning of the Ses- 
sion, and ibost pi'Obabiy smothered at the end- of it. 

The Rolls Court. — :The " Globe" says, that since Sir John 
Romily took his seat on the Roils Court, on the 15th April Ifist, he 
has cleared off every portion of the business of the court. He has 
disposed of 90 causes and rehearing, 101 further directions, pleas, 
demurrers and exceptions, 25 claims, 3 special cases, 160 petitions, 
besides shoi^t c£lui$es dnd consent p^titioils. Judgment has been 

S'ven in every instance with a single exception, m which it was 
ougHt that by delaying a decision the parties may be brought to 
an aitiicable arrangement. 

The Woods and Forests and PtrBLic Buildings. — On the 
18th of October,' the act separating the management of the Woods 
and Forests from the direction of Public Works and Buildings came 
into forcfe. The Pirst Commissioner 6f the Woods becorties the First 
Commissioner of Public Works' arid Buildings, at a salary of 2000f. 
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B yeari and a Sttrveyor-Oeneral b appointed at a salary of 1500L a 
year. The Sur?eyor-Oeneral Ib to baTO all the duties and powers of 
the Commissioners of the Woods and Forests. 

St. Alban's Bbibbrt Commission. — The commissionere ap- 
pointed in the last Session of Parliament to inauire into the manner 
m which the elections for the borough of St. Alban's have been con- 
ducted, with a view to arrive at the extent' to which bribery and 
other corrupt practices have prevailed, commenced their sittings on 
the 27th ult. The court is not an open one, although it was ori^n- 
ally intended by the commissioners that it should be. The ground 
alleged for hearing the evidence with closed doors is the usual one, 
that the commissioners believe the publication of the evidence woald 
defeat the object the House of Commons had in view when the com- 
mission was proposed. A very large number of witnesses are being 
examined. 

Causbs at thb last Spring Assizes. — Among the papers 
lately printed, by order of the House of Lords, was one ffivinff an 
account of the number of causes tried on all the circuits oi England 
and Wales at the Spring and Summer Asbizes for the last seven years, 
and also an account for the last Sprine Assizes: — On the Home Cir« 
cuit, it appears that there were on the last Spring Assizes, 111 causes ; 
on the Midland Circuit, 41 ; on the Norfolk Circuit, 14; on the 
Northern Circuit, 75 ; on the Oxford Circuit, 63 ; on the Western 
Circuit, 53; and on the North Wales and Chester Circuit, 19 — 
Total, 376. On the last Summer Assizes the business was further 
diminished. 

Diminution op Pauperism. — A return to the House of 
Commons shows that on the Ist of Jnlv, 1850, there were 831,780 
paupers in the receipt of relief, and on the 1st of July last 813,089, 
showing a decrease of 18,691. Of able-bodied paupers the decrease 
in the same period was 7,903. 

Court of Chancery. — A return relative to the amount of 
cash and stock standing to different accounts in the Accountant- 
General's name, and not dealt with durin? a period of fifty years 
prior to the Ist of August, 1850, shows tnat the number of cash 
accounts so standing is 3,251, and amount to 247,495Z. 5«. lOd, ; 
those for stock are 762 in number, and amount to 314,543/. 19s. 3d, 

Baron Platt. — At the recent assizes at Liverpool a stab- 
bing case from Manchester was heard before Baron Platt, who, in 
summing up to the jury, used these words:—'' One of the witnesses 
tells you that he saia to the prisoner, ' If you use your knife you are 
a damned coward ;' I say also (continued the learned judge, appa« 
rently in deep thought) that he was a damned coward, and any man 
is a damned coward who will use a Iqiife.'' — Manchester Courier. 

Mr. Alderman Salomons, M.P., and the violated Rules 
OF the House of Commons. — On the 11th instant Mr. Alderman 
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Balomons's solicitor reeeived ^^ notice of trial" in two separate actioiiSi 
which will bring the question of the admission of Jews into parlia- 
ment before the Court of Queen's Bench in the course of a few 
weeks. The notices of trial are for the sittings after Michaelmas 
Term ; consequently the cases will come on early in December, as 
the term ends on the 25th of November. The actions are brought 
for " having voted in the House of Commons without having first 
taken the oaths required by law." 

This is as it should be ; the issue cannot be very doubtful. 

Mr. Ramshay. — An inquiry into the case of this judge will 
take place at Preston, on the 6th November, by the Earl of Carlisle. 



APPOINTMBNT8, GAZiXiS, ftc. 

The Queen has been pleased to direct letters-patent to be 
passed under the Oreat Seal of the united kingdom appointing the 
Right Hon. Sir James Lewis Knight Bruce, and the Right Hon. 
Robert Mousey Lord Cran worth, to be judges of the Court of 
Appeal in Chancery. 

Mr. Kindersley. Master in Chancery, and Mr. James Parker, 
Q. C, are appointed Vice-Chancellors. 

There never has been any intention of conferring a peerage on 
Sir J. L. K. Bruce. 

The office of Professor of English Law in the Queen's Col- 
lege, Cork, has been conferred upon Mr. O'Donnell. This gentle- 
man is the son of a Fellow of Trinijh^ College, who was married to 
the daughter of the late Mr. Denis Creagh Moylan, of that city. 



OBITUARY. 



On the 9th October, Charles Frith, Esq. of Park Village 
West, Regent's Park, and the Inner Temple, ^arrister-at-law, at 
Dover. Mr. Frith was called to the Bar in tfune, 1847, and prac- 
tised as a conveyancer and equity draftsman. 

On October 12th, by his own act, Richard Ellison, Esq., 
Solicitor, and chief resident of Tickhill, Yorkshire. During the 
previous week the unfortunate gentleman had been labouring under 
deep depression of mind, which at length assumed such an appear- 
asoe that it was deemed necessary to place a watch on his move- 
ments. On Sunday morning, after taking exercise for some time, 
he contrived to elude his watc];iers' vigilance, and returned to the 
house unnoticed and alone. The unfortunate gentleman appears to 
have gone direct to his room, and there cut his throat. A gloom 
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has been cast oyer the neighbourhood by this untoward event, as 
the deceased (who was the eldest son of John Ellison, £sQ«j estate 
steward to the Eart of ScarboKmeh) was highly esteemed for his 
kindness and generosity to the neignbouring poor. 

On the 14th October, Armorer Donkm, Esq., for many yeara 
an eminent solicitor in Newcastle-upon-Tyne, and an aldernoan of 
the corporation, at Jesmond, aged 72. 



GRATTS INN. 

The Lectures on Law will be resumed in the Hall of ibis So*- 
ciety, by the Lecturer, Mr. W. D. Xawis, in the enfiuiog Miehaetmod 
Term, commencing on Monday, the 3rd of November, at half^pasl 
seven o^clock, when an Introductory Lecture will be delivered on 
** The general Advantages of a Study of the Enslish Statute Law.'' 
This will be followed by a course of Lectures ob Sie Statutes relating 
to Property on every Monday and Thursday Evening. The " Moot- 
ings" of tne Students will take place on every alternate Thursday 
evening^ after the Lectur^. Ticket9> of admission may be had by any 
Member of an Inn of Court, on application at the Steward's Office. 
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THE NEW YORK IDEA. 

To ike Editor &ftke Lam Miwamm. 

Sir, 

I HAVE read the speculations on fetw nefontt, wftrch have 
latelv appeared in the Law Magazine and other publications,, with 
much interest, and, with great deference to the Times,i to Lord Broug- 
ham, the Law Amendnoent Society^ and Mr. Dudley field, I would 
respectfully suggest that the law of En^laodr is capable of bein^ suf- 
ficieifttljy reformed and improved by the eniiehteiiment of her own 
spirit and g^u0, and witnout reference to the peeufiaoitied of any 
foremi system. FuHy admitting the great attainments^ aiid profes- 
sional merit? of the American* lawyers, I cannot, after ai! the fuss and 
talk we have had, see what we have gained or are Bkely to gain by 
running to New York in search of ideas for legal chaog^; As to the 
union of law and equity we can discuss that ooestion among ourselves 
and in our own way; and if we want any isiibrmation oa me subj^t> 
which we cannot find at home, our neighba»rs and fellow countrymen 
the Scotch can tell us aU about it. It appears that this imited joris- 
dietion, the flourish about which by Mr. budley Field' before the «»- 
prised' gaze of the Law Amendment Society has so unaccountably 
stirred us all, has actuaHy, without our knowing it, been the practice of 
the Courts of Scotland for upwards of 300 years, and is at this moment 
in full vigour there ! On the subject of law and equity therefore we 
need no advice from the recent inspiration of the New York Bar. 
And with regard to pleading and legal procedure allow me space for 
an extract from a short treatise by the late Mr. Justice Story, on which 
it might be well for some of our new-light juriists to reflect ; and when 
they have done so, perhaps they may be of opinion that American 
experience of English pleading is hardly a fair criterion of its juridioal 
character. In his " Discourse on the Past History,. Present State, 
and Future Prospects of the Law," this veiy learned and able Ame- 
rican judge thus candidly expresses himself (pp. 42, 44) : 

<' la looking to the ftiture prospects of the jurisprudence of our eoimliy, it 
" appears to me that the principal improvements must arise ft<oma more tborou|^ 
^' and deep laid juridical education, a more exact preparatory discipline^ and a 
'^ more methodical and extensive range of studies* 

*' In the first plkce it cannot be disguised that we are far behind the English 
" Bar in our knowledge of the practice, and of the elementary forms and doc- 
'* trines of special pleading. I do not speak here of the technical refinemetil^ of 
" the old law in special pl^ding, which the good sense of modern times has 
^ suppressed,; but of those generd principles which constitute the foundation of 
" actions, and of) those forms by which alone rights and remedies are sucoessftilly 
*' pursued. There is a looseness and inartificial structure in our declarations^ 
" and other pleadings, which betray an imperfect knowledge both of principles 
'' and forms ; an aberration from settled and technical phraseology, and a neglect 
'* of apfpropriate averments^ which not only deprive our pleadings of just preten- 
**sions to elegance and symmetry, but subject them to the coarser imputation' of 
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** ilorenlinew. The fonni of pleading are not, as lome may rashly suppose, 
'* mere trivial forms ; they not unfreauently involve the essence of the defence ; 
'' and the discipline which is acquired by a minute attention to their structure is 
** so far from being lost labour, that it probably, more than all other employ* 
'* ments, leads the student to that close and systematical logic, by which success in 
** the profession is almost always secured. Of the great lawyers and judges of 
** the English forum, one can scarcely be named who was not distinguished by 
** uncommon depth of learning in this branch of the law, and many have risen 
** to celebrity solely by their attainments in it. We should blush to be accused 
" of perpetual mistakes in grammatical construction, or of a gross and unclas- 
" sical style of composition. Yet these are venial errors compared with those 
" with which the law is sometimes reproached. Difiiise and tedious as are the 
** modem Enfflish pleadings, it cannot be denied that they exhibit a thorough 
" mastery of Uie science. We miss, indeed, the close, lucid and concentrated 
" rigour of the pleadinss in the days of Kastall, and Coke, and Plowden, and 
" even of Saunaers and Raymond. But our taste is not offended by loose and 
^careless phraseology, or our understanding by omissions, which betray tbe 
** ^nuine * ** crassa negligentia" ' of the law, or by surplusage so vicious and 
" irrelevant, that we are at a loss to know at what point the pleadings aim, or 
** whether they aim at any. We ought not to rest satisfied with mediocrity when 
** excellence is within our reach. The time is a^ved when gentlemen should be 
** scrupulously precise in their drafts of pleadings, and when the records of our 
*' courts should not be deformed by proceedings which could not stand the most 
" rigorous scrutinv of the common law in form as well as in substance. £x- 
** emplifications of our judgments may pass, nay, do already pass, to England, 
** and it ought to be our pride to know that they will not be di^aced under the 
** inspection of the sober benchers of any Inn of Court. We should study 
''ancient forms and cases, as we study the old English writers in general 
" literature ; because we may extract from them not only solid sense, but the 
" best examples of pure and undefiled language. There is a better reason still, 
« and that is, that special pleading contains the quintessence of the law, and no 
"man ever mastered it who was not, by that very means, made a profound 
" lawyer." 

This hardly needs comment But I may be allowed to say, that, 
on the testimony of Judge Story, it almost looks as if this much-be- 
praised New York movement had been the desperate resource of men 
who had been unable to acquire and apply a knowledge of the system 
which the Code professes to supersede. Be that as it may, we ought 
not, from a mean fear of the County Courts, proceed too quickly in 
our course of legal revolution; and beyond all doubt a vulgarity, 
ignorance, and contemptible popular liberalism, have been introducea 
into the public discussion oi legal topics, that is not more degrading 
to jurisprudence than it is disgraceful to those professional men who 
foi^et tneir high calling by lending themselves to it. They would 
make a science a trade. Wishing: all success to the cause of sound 
law reform, 

I have the honour to be, Sir, 

Your most obedient Servant, 

25th September, 1851. AMICUS CURIM. 



J. H. E.'s communication has been received, too late however to 
meet with attention in the present Number. 
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Arekbold, — The New Rules and Forms of the County Courts, regulating the PraC' 
tice and Proceedings; with Notes and Forms. By J. F. Archboid, Esq., Barrister. 
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M^t^t of basest. 



COMMON LAW. 



Comprising the Common Law Cases (not previously inserted) in the following 

Reports : — 



13 Queen's Bench Reports, part 1. 
15 Queen's Bench Reports, part 1. 
8 Common Bench, part 3. 



2 Crown Cases, parts 1 and 2. 
5 Exchequer Reports, parts I and 2. 
20 Law Journal (N. S), parts 5, 6 and 7. 



ACTION FOR RAILWAY CALLS.— In an action for railway 
calls the plaintiff proved that it was the course of business for C.^ a 
clerky to fill up printed notices of the calls and direct them to the 
shareholders, and then to put the notices into a basket ; and it was 
the practice for another clerk to post the letters which were in the 
basket, which he had done on this occasion. C. was dead, but a list 
of shareholders containing the name of the defendant was produced 
in his handwriting, and indorsed by him '^ Letters sent out." C. had 
received instructions to make out such list, and had been seen filling 
up and directing the notices with such a list before him : Held, that 
the list so indorsed was admissible as evidence that notice of the call 
had been sent to the defendant, notwithstanding it was not distinctly 
shown when the indorsement was made. Eastern Union Railway 
Company v. Symondsy 5 Exch. 237. 

AMENDMENT.— An affidavit for a distringas to outlawry, 
stating that the answers to the attempts made to serve the defendant 
with tlie writ of summons at his last known residence here, where the 
defendant is abroad ; that all reasonable means and diligence have 
been ineffectually used to serve the defendant personally, and that the 
deponent believes the defendant keeps out of the way to avoid service, 
is sufficient ; a less degi*ee of particularity being required on such an 
application than on moving for a distringas to compel appearance. 
In proceeding to outlawry by writ of summons and distringas, the first 
exigi facias is properly tested on the day on which the distringas is 
returned. A judge's order for a distringas was made and dated on 
the 12th of Octooer, upon a defective affidavit; the affidavit was 
amended and resworn on the 13th, and the order was then delivered 
out as of the 12th. Upon a motion to rescind the order, and subse- 
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qaent proceeding's thereon, the court allowed the date to he altered to 
the 13th, upon payment by the plaintiff of the costs of the amend- 
menty and of the application to rescind the order. Dick v. Deavan, 
8 C. B. 621. 

ANNVITY. —Apportionment.—By the 1 & 2 Will. 4, c. 11, King 
William the Fourth was empowered, by indenture, to grant to the 
Queen an annuity of 100,000/., to commence from the death of the 
King, and to be paid out of the Consolidated Fund. By indenture, 
dated the 6th of April, 1832, in pursuance of this act, the King granted 
to trustees, in trust for her Majesty, the annuity of 100,000/., and 
directed that it should be paid at the receipt of the Exchequer, and 
that the auditor of the Excnequer should issue debentures for paying 
the same, and that the Commissioners of the Treasury shoula cause 
the said sum of 100,000/. to be paid out of the Consolidated Fund, 
By the 4 & 5 Will. 4, c. 15, the office of auditor of the Exchequer is 
abolished, and in all cases of grants by Parliament charged on the 
Consolidated Fund, instead of debentures being issued by the auditor, 
the Commissioners of the Treasury are required to issue warrants for 
the payment of the monies granted : Held, that a mandamus would 
lie to the Lords of the Treasury to issue such a warrant. The annuity 
to the Queen was, by the act of parliament and the indenture granting 
it, to commence and take effect immediately after the decease of his 
majesty, and to continue from thenceforth for and during the natural 
life of her majesty, and to be paid and payable at the four most usual 
days of payment, viz., the 31st of March, the 30th of June, the 30th 
of September, and the 3l8t of December, by even and equal portions, 
the first payment to be made on such of the said days as should first 
and next happen after the decease of his majesty. King William the 
Fourth died on the 25th of June, 1837, and upon the 30th of the 
same month a full quarter's annuity was paid to toe Queen Dowager. 
The Queen Dowager died on the 2nd of December, 1849 : Held, that 
no apportionment of the quarter's annuity which would have been 
due on the 31st of December could be made in her favour : Held, 
also, that the fact of a whole quarter's annuity having been paid on 
the 30th of June, 1837, would not have prevented a mandamus being 
issued to compel payment of a proportionate part of the last quarter 
up to the day of her death, if the annuity had been apportionable. 
The same act of parliament and indenture settled upon the Queen 
Dowager Marlborough House during her life, and limited an interest 
therein to her executors for a year after her death, and the indenture 
(to which the Queen was a party) expressed that the annuity was in 
lieu of dower : Held, that these circumstances did not show that the 
annuity was apportionable. Meg, v. Lords of the Treasury {In re 
Queen Dowager^s Annuity), 20 Law J. (N. S.) Q. B. 305. 

APPEARANCE OF COUNSEL IN CAUSE WITHOUT 
INSTRUCTIONS FROM AN ATTORNEY.— There is no rule 
of law requiring that counsel appearing in Court for a party who 
pleads in person, should be instructed by an attorney. Therefore, 
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where a judge at nisi prias had ruled that counsel appearing for such 
party, and not instructed by an attorney, could not cross-examine or 
address the jury, the court granted a new trial. But the usage which 
has prevailed at the bar, that counsel, unless in some excepted cases, 
should take their instructions from attorneys only, is beneficial, and 
ought to be maintained. Doe d. Bennett v. Haky 15 Q. B. 171. 

APPROPRIATION.— Xarceny.— A. employed by B., a tailor, 
to sell clothes for him about the country, was entrusted with a parcel 
of clothes on the following terms : — B. fixed the price of each article, 
and A. was to sell each at that price, and to bring back the money 
and any unsold clothes to B., and he was to have three shillings in 
the pound for his trouble. A. pawns some of them, and fraudulently 
appropriates the rest: Held, that such appropriation was larceny. 
Meg. Y. Poyser, 2 Cr. Cas. 233. 

ARBITRATION.— 1. Appointment of umpire by lot.— An agent 
appointed to represent a party on a reference to arbitration, and to 
conduct the reference on his behalf, though not an attorney, has 
authority to bind his principal by waiving an objection to an improper 
appointment of an umpire by lot. Backhouse v. Taylor^ 20 L. J. 
(N. S.) Q. B. 233. 

2. Award — Attachment — Delay in applying to court. — An award 
made in an action, in which A. and B. were plaintiffs and C. de- 
fendant, ordered that the defendant should pay the plaintiffs a certain 
sum of money, and directed that the defendant should pay the costs 
of the reference and award (not saying to whom the costs were to be 
paid). After more than two years &om the making of the award, 
one of the plaintiffs demanded payment of the award from the de- 
fendant. Tne defendant did not pay : Held, that the plaintiffs were 
entitled to an attachment to compel payment, although the plaintiffs 
had given no explanation of the delay in coming to the court: Held, 
also, that the direction in the award as to the costs was sufficiently 
certain, as the award could not reasonably be construed to mean that 
the defendant should pay costs to any one but the plaintiffs : Held, 
further, that the demand made by one only of the two plaintiffs was 
a sufficient demand to bring the defendant into contempt. Daily v. 
Curling, 20 Law J. (N. S.) Q. B. 235. 

ARBITRATOR. — Discretionary power over costs of award. — 
If a submission to reference by agreement, containing a clause for 
making it a rule of court, provide that the costs of the reference and 
award shall be in the discretion of the arbitrator, who may award 
and direct by and to whom the same shall be paid, the arbitrator 
cannot by his award conclusively fix the amount of the costs of the 
award. If in the award he name an exorbitant sum as costs of the 
award, and a party to the reference is obliged to pay such sum to 
obtain possession of the award, such party may recover the excess 
beyond what a jury may deem a reasonable compensation to the arbi- 
trator in an action against the arbitrator for money had and received 
to his use. Semley v. Branson, 20 Law J. (N. S.) Q. B. 178. 

B2 
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ARREST UNDER CIVIL FR0CES8.— Privilege morando 
et redeundo. — A person acquitted on a criminal charge is not entitled 
to privilege from arrest under ciyil process morando ant redeundo. 
Wnere, tnerefore, the defendant in a civil action, immediately after 
his acquittal and discharge on a trial for a charge of embezzlement 
at the quarter sessions, and whilst he remained in the court, was 
arrested under a writ of capias in the action, this court refused to 
discharge him out of custody. Save v. Hyde, 20 Law J. (N. S.) 
Q. B. 185. 

ASSAULT. — ^1. Sg servant — Corporation aggregate — Rati£ca- 
tion, — If a servant of a corporation aggregate commit an assault by 
the authority of the corporation, an action of trespass for assault and 
batteiT may be maintained against the corporation. It is not neces- 
sary that the servant should be authorized to do the act by insti-u- 
ment under the seal of the corporation. If an assault be committed 
on behalf and for the benefit of a corporation aggregate, the corporate 
may ratify the act of the agent, and if they do so they render them- 
selves liable to an action of trespass for the assault. If a servant of 
a railway company, acting on behalf of the company, assault and 
imprison a passenger to compel him to pay his fare for riding in the 
carriage of the company, the act of the servant is one which may be 
for the benefit of the company and may be ratified by them. Eastern 
Counties Railway Company v. Broome, 20 Law J. (N. S.) Exch. 

2. Conviction of. — A. was indicted for feloniously assaulting B., 
putting him in fear and danger of his life, feloniously and violently 
stealing from his person, and before, at and after such robbery 
feloniously beating him, against the form of the statute and against 
the peace. Verdict, guilty of assaulting and beating with intent to 
rob : Held, that the above finding would not warrant a conviction of 
assault either at common law or under the stat. 7 & 8 Will. 4 & 
1 Vict. c. 85, s. 11, and that the judgment must be arrested. Reg. 
V. Reid, 2 Cr. Cas. 88. 

ASSUMPSIT. — Oood consideration-^ Averment of performance. 
— A declaration in assumpsit, after stating that before and at the time 
of the making of the promise thereinafter mentioned, an action on 
the case and an action of trespass at the suit of the plaintifis against 
the defendant were pending in the Court of Queen's Bench, afleged 
that it was agreed between the plaintifis and the defendants that the 
said actions should be settled ana all proceedings therein stayed, and 
that the defendant should pay to the plaintifis 40Z. in respect of the 
costs of the said actions and 236/. 9«. in part of damages, and the 
plaintifis should receive from certain persons named the sum of 
263/. lis. ; or in case of their default, then that the defendant should 
make good that sum also, in which case the defendant was to be 
entitled to do certain other things stated; that although the plaintifis 
had alwa^p^s performed the said agreement on their part, and confiding 
in the said promise of the defendant did, upon the making of the 



Common Law, 5 

same, wholly cease to prosecute the said actions and each of them, 
and bad thence continually hitherto stayed all proceedings therein ; 
and although a reasonable time for the defendant to pay the said 
sums of 40/. and 2361, 9s, had elapsed before the commencement of 
the suit, yet, &c. : Held, on a motion in arrest of judgment, that there 
appeared a good consideration to support the defendant's promise, 
and that performance on the part of the plaintiffs was sufficiently 
averred. Crowther v. Farrar, 20 Law J. (N. S.) Q. B. 298. 

ATTORNEY'S BILL— 1. Charging Railway Comfany.—The 
defendant was a member of the provisional committee of the North- 
ampton, Lincoln and Hull Railway Company. The plaintiff, an 
attorney, who had been employed by the Company, delivered his bill 
of charges, headed " Northampton, Lincoln and Hull Railway, to 
R. H. Daubney, debtor:" Held, that it sufficiently charged the 
defendant within the meaning of the stat. 6 & 7 Vict. c. 73, s. 33» It 
is not sufficient delivery of a bill of costs, within the statute, for the 
attorney to show it to the party charged, and then to take it away 
again, unless the attorney showing it intends to leave it with the 
party, and merely takes it back at his request. Pkipps v. Daubney ^ 
20 Law J. (N. S.) Q. B. 273. 

2. Taxation of — (Question reserved — Liability of client to pay costs 
of taxation, — A judge's order, referring an attorney's bill to taxation, 
reserved to the client the light of disputing his liability to the whole 
or any part of it, on certain specifiea grounds. The order did not 
contain any direction to the master to tax the costs of the reference, 
as required by the statute 6 & 7 Vict. c. 73, s. 37. The master taxed 
off less than a sixth of the whole bill, and taxed the attorney the costs 
of the reference : Held^ that the client was liable to pay the costs of 
the taxation, whatever might be the event of the questions reserved. 
Shaw, In re, 20 Law J. (N. S.) Q. B. 280. 

AUCTIONEER. — Licence — Revocation, — An auctioneer, em- 
ployed to sell goods on the premises of the proprietor, has not such 
an interest in the goods as will make a licence to enter on the pre- 
mises irrevocable. A parol agreement, by which a person is autho- 
rized to enter on premises, cannot make the licence to enter irrevocable. 
Taplin v. Florence, 20 Law J. (N. S.) C. B. 137. 

BANKRUPT.— 1. 12 ^ 13 Vict, c, 106, m.256, 2:61— Certificate 
to found execution— Refusal of certificate of conformity, — When 
the Court of Bankruptcy has refused to grant a certificate of con- 
formity on the ground that the bankrupt has committed any of the 
offisnces enumerated in section 256 of statute 12 & 13 Vict. c. 106, 
the granting of a certificate to the assignees or a creditor upon which 
a writ of execution may be issued against the body of the bankrupt, 
in pursuance of section 257, is a ministerial act, and being for the 
purpose of enforcing payment of the bankrupt's debts it may be 
granted from time to time upon the application of the assignees or 
creditors. This court has no power to inquire into the grounds upon 
which a certificate of conformity was refused by the Court of Bank- 
ruptcy. Cowgill, In re, 20 Law J. (N. S.) Q. B. 300. 
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2. Debt passing to assianees — Personal labour. — To a declaration 
containing counto for worK and labour as a surgeon and apothecary, 
and for goods sold and delivered, the defendant pleaded that before 
the accruinf^ of the causes of action the plaintiff became bankrapt, 
and that his assignees claimed the debt from the defendant. The 
plaintiff replied that the labour was his own personal labour bestowed 
after the bankruptcy, and done for the present necessary support of 
himself and his family, and that the goods sold were medicines par- 
chased out of the proceeds of other personal labour, and increased in 
value by the plaintiff's personal labour and supplied by the plaintiff 
for the present necessary support of himself and his fiimily and as a 
part of, and incidental and necessary tOf his personal labour. The 
rejoinder traversed these allegations. It was proved that the plaintiff, 
a general medical practitioner, was an uncertificated bankrupt, and 
by an arrangement with a friend who had purchased his stock of 
medicines, that he had continued in possession of them, and bad 
carried on his business as before, and had also purchased fresh drags 
upon credit. The debt in question was contracted by the plaintiff 
attending the defendant and furnishing medicines compounded by 
him out of drugs: Held, that the replication was not proved, as this 
was not merely a demand for personal labour, but that the plaintiff 
was in substance carrying on his business for profit. MlUot t. 
Clagton, 20 Law J. (N. S.) Q. B. 217. • 

BANKRUPTCY.— 1. Costs in —Taxation.^ A writ of sum- 
mons having issued against the defendant, a summons in bankruptcy 
was afterwards taken out against him, returnable on the 17th, on 
which day an order was made by the commissioners, pursuant to the 
12 & 13 Vict. c. 85, that the costs of the summons should abide the 
event of the action. On the 15th of October a summons was taken 
out before a judge, returnable on the 17th, for staying proceedings on 
payment of the debt and costs, and an order for that purpose was 
made on the 18th. One bill having been taxed in bankruptcy, and 
the other in this court, the master added them together, and judg- 
ment was signed for the amount : Held, that the judgment was regular. 
Webb V. Hewlett, 20 Law J. (N. S.) Exch. 134. 

2. Fraudulent preference. — The effect of a bankruptcy upon a 
transfer of goods amounting to a fraudulent preference, is not to vest 
the ^oods at once by the bankruptcy in the assignees, without any 
election on their part other than their acceptance of the office of 
assignee ; but such transfer vests the property in the transferee, sub- 
ject to be divested by the assignees at their election, and gives the 
transferee a perfect title except so far as it is avoided by the assignees. 
Therefore, where a transfer had been made before the bankruptcy, 
and the transferee, after the appointment of assignees, had brougnt 
an action for an excessive distress upon the goods, made shortly 
before the bankruptcy, and the jury found that the transfer to the 
plaintiff was a fraudulent preference,* but the assignees had not taken 
any step to affect the plaintiff's title, it was held that the defendant 
could not set up the title of the assignees against the plaintiff's right 
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to recover. Leahe v. Loveday^ 4 Man. & G. 972; 8. C. 12 Law J. 
Rep. (N. 8.) C. B. 65. [And Hardman v. Wilcock, 9 Bing. 382, n. 
distinguished the mere commencement of an action of trover, by the 
assignees against the plaintiff, for the conversion of the goods : Held 
no election on the part of the assignees to avoid the transfer. Nervn-- 
ham V. Stevensofiy 20 Law J. (N. S.) C. B. 111.] 

3. Isle of Man not within United Kingdom. — A member of a 
banking company, established under 7 Geo. 4, c. 46, cannot be pro- 
ceeded against in bankruptcy for a debt due from the company, no 
judgment for such debt naving been recovered against the public 
officer of the company, although the company may have ceased to 
carry on business, and an order have been obtained for winding it up 
under 11 & 12 Vict. c. 45, prior to such proceedings in bankruptcy. 
(Ex parte Wood, 1 Mont. D. & D. 92; 8. C. 9 Law J. Rep. (N. 8.) 
Bank. 20, overruled.) A fiat issued against the plaintiff on tne20th 
of July, 1849, upon a debt due from a banking company, in which 
he was a member, to G., the petitioning creditor, without any judg- 
ment having been obtained against the public officer, and a warrant 
of seizure in the ordinary form was issued to F., the messenger, dated 
the 30th of July. The creditor's assignee was appointed August 21. 
The 12 & 13 Vict. c. 106, came into opemtion October 11 ; and on 
the 18th of October a seizure of the plaintiff's goods was made by the 
messenger F. under the said warrant: Held, that the fiat was invalid, 
and that either the petitioning creditor or the messenger was liable in 
trover for the wrongful seizure ; but the court declined to determine 
which of the two was liable, as it was not required bv the case sub- 
mitted for their opinion. The Isle of Man is not within the United 
Kingdom ; and tnerefore a person residing there at the time of an 
adjudication of bankruptcy against him, has three months within 
which he may contest the validity of the fiat, or petition for adjudica- 
tion under 6 & 6 Vict. c. 122, s. 24, or 12 & 13 Vict, c. 106, s. 233. 
Davison v. Farmer, 20 Law J. (N. 8.) Exch. 177. 

BARON AND FEME.— When a wife dies her husband is bound 
to provide her with a funeral at a reasonable expense ; and if he does 
not do so, any person who voluntarily employs an undertaker, and 
pays him for such a funeral, is entitled to recover the sum so ex- 
pended from the husband in an action for money paid. Ambrose T. 
KeiTison, 20 Law J. (N. 8.) C. B. 135. 

BENEFIT SOCIETY.'-Discretion of secretary.— The members 
of a benefit society, whose rules have been duly confirmed according 
to the provisions of the statute 10 Geo. 4, c. 56, have no right to 
compel the secretary or other chief officer of the society to sign a 
notice, pursuant to section 9, to convene a general meeting for the 
purpose of considering the question of altering the rules of the society; 
out such officers have unaer that section a discretionary power to 
give or withhold their signatures to any such notice. Meg, y. Ban" 
natyne, 20 Law J. (N. 8.) Q. B. 210. 
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BILL OF EXCHANGE.— 1. Evidence and time of protest-- 
Where a bill is paid sapra protest for the honour of a party to the 
billy it is not necessary that the protest shall have been formally drawn 
up or extended before the payment ; but it is sufficient if the bill has 
in fact been protested, and a declaration that the payment was for 
honour made before a notary, and these facts recorded in the notarial 
registers before the payment was made. The protest may be drawn 
up or extended at any time ; and where protests had been formally 
drawn up before payment for honour and sent to Moscow, and an 
action was brought by the party who had paid for honour, and it was 
alleged in the declaration tnat '' the bill was duly protested for non- 
payment, and thereupon the plaintiff declared before a notary public 
that he would pay and did pay the said bill under the said protest :" 
it was held, that duplicate protests, made out from the notary's book 
afler the action was brought, were primary evidence as much as the 
protests sent to Moscow, and sufficient to support the allegation in 
the declaration, it having been proved that a protest in fact took place 
before the payment ; that a declaration that the payment was for ho- 
nour had oeen made before a notary, and that these facts had been 
then recorded in the notary's book. Vandewall v. Tyrrell, Moo. & 
M. 87, examined and explained. Oeralopolo v. Wieter, 20 Law J. 
(N. SO C. B. 105. 

2. Gaming — Illegalitv.— To an action against the acceptor of a 
bill of exchange drawn oy the plaintiff, the defendant pleaded that a 
bet was lost by the defendant to A. B. ; and that the said bill of ex- 
change was at the request of A. B. given and accepted by the de- 
fendant in consideration of the said bet, and to secure payment thereof, 
contrary to the statute, &c. ; and that there never was any other con- 
sideration for the acceptance of the said bill ; and that the plaintiff, at 
the time when he drew and the defendant accepted the same, had 
notice of the premises. The evidence was, that the defendant had 
accepted a prior bill drawn by the plaintiff in consideration of the bet 
lost to A. B., and that the bill sued upon was given in renewal of that 
prior bill. The jury found that the bill declared upon was given in 
consideration of the bet, and that the plaintiff had notice of it: Held, 
that the plea was proved : Held, also, that the plea was a good answer 
to the action under the 5 & 6 Will. 4, c. 41. Hay v. Ayling, 20 
Law J. (N. S.) Q. B. 171. 

3. Indorsee against acceptor — BonA fide holder of value, — As- 
sumpsit on a bill of exchange, drawn by E. A. B., and accepted by 
the defendant payable to the order of the drawer, and by E. A. B. 
indorsed to W.C., who indorsed the same to the plaintiff. Plea, that 
the bill was drawn for the accommodation of the defendant, and for 
the purpose of getting it discounted, and was indorsed in blank and 
delivered to the defendant ; that before the bill became due, the de- 
fendant delivered it to W. M., who received and held it for the special 
purpose of getting it discounted for the defendant, and paying over 
the proceeds to the defendant, or of returning the same ; that W. M. 
did not get the bill discounted, or pay over any proceeds to him, or 
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return the bill^ but delivered the same to W«C. for the purpose of his 
W. C/s discounting it; that W. C, in violation of the said purpose 
and against good faith, without the authority or knowledge of the de- 
fendant or of W. M., and without any consideration or value whatever 
for the said indorsement, afterwards indorsed the bill to the plaintiff; 
and that there never was any value or consideration for the defend- 
ant's acceptance, or the said indorsements. On the part of the de- 
fendant evidence was given showing that the bill was drawn as an 
accommodation bill, and that W.M. nad received if in the manner and 
for the purpose alleged in the plea ; that he had indorsed it to W. C. 
for the purpose of his getting it discounted, who promised to do so, 
and to pay over the money at a stated time and place ; that W. C. 
failed to perform his promise, and had never paid over any money on 
account of the bill : Held, that from such evidence the truth of the 
allegations in the plea as to the indorsement of the bill to the plaintiff 
havmg been against good faith and without value, might be inferred, 
and therefore that sufficient was shown to cast on the plaintiff the 
onus of proving that he had given value for the bill ; and, in the ab- 
sence of such proof, to entitle the defendant to a verdict in his favour. 
Smith V. Braine, 20 Law J. (N. S.) Q. B. 201. 

4. Indorsement. —Where E. wrote his name on the back of a bill 
of exchange, and delivered it to B. to get it discounted, and B. de- 
posited it with T., receiving from him a memorandum that certain 
goods and chattels enumerated, and amongst them the bill in question, 
would be sold, if not redeemed within a specified time : Held, that 
there was an indoi*sement of the bill from £. to T. Barber v. Rich" 
ards, 20 Law J. (N. S.) Exch. 135. 

5. Replication, — To an action upon certain bills of exchange drawn 
by M. and Sons upon and accepted by the defendant, and payable to 
the plaintiff at certain periods afler date, the defendant pleaded that 
afler the bills became due M. and Sons made an agreement with the 
acceptor to discharge him on receiving two shillings and ninepence in 
the pound, upon inter alia the said acceptance, in consideration of the 
payment of a certain specified sum in settlementof their differences of 
account, and that the plaintiff took the bills after the agreement. The 
plea contained averments that M. and Sons were the holders of the 
bills at the time the agreement was made, and that they afterwards 
delivered them to the plaintiffs. The replication traversed the former 
of these allegations : Held, that, although the replication admitted a 
delivery of the bill by M. and Sons to the plaintiff after the making 
of the ^reement, that it did not admit such a delivery as to give the 
plaintiff a new title to the bill, and consequently that the replication 
was good, as putting in issue a substantial averment in the plea. 
Corlett V. Booker, 5 Exch. 197. 

6. Uncertainty in time of j^aywew^.— Declaration by the plaintiff 
as pavee against the defendant as drawer of a bill of exchange, di- 
rected to C. S., and requesting him ninety days afler sight, or when 
realized, to pay to the plaintiff or order the sum of 1256/. 13«. 4^. 
sterling, value received : Held, in arrest of judgment, that the time 
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of payment was altogether uncertain, and therefore that the alleged 
bill was not a good bill of exchange according to the custom of mer^ 
chants. Stmblej also, that it would have been equally invalid, sup- 
posing the proper construction to be that it was payable at all events 
at the expiration of the stated period of ninety aays. Alexander v. 
Thomas, 20 Law J. (N. 8.) Q. B. 207. 

BUILDING ACT, 14 Geo. 3, c. 78. —Under the Metropolitan 
Buildings Act, 14 Geo. 3, c. 78, ss. 76, 77, a magistrate has jurisdic- 
tion to fix the amount of reward to be paid to the keepers of engines 
brought to extinguish fires, and order it to be paid, although the 
parish officers do not originate any proceedings before him for that 
purpose. Meg, v. Coomhe, 13 Q. 6. 179. 

COLONIAL LAW. — Validity of— Specific remedy — Judgment 
— Action upon — Process against members of company, — An act of 
the colonial legislature of New South Wales enabled the chairman of a 
company to sue and be sued on behalf of the company, and provided 
that execution upon any judgment in such an action against the 
chairman might be issued against the goods, lands, &c. of any mem- 
ber of the company in like manner as if such judgment had been ob- 
tained against nim personally: Held, first, that the colonial legislature 
had authority to make such an act, and that it contained nothing re- 
pugnant to the law of England, or to natural justice; secondly, that 
the specific mode provided for enforcing the judgment by execution 
against a member of the company could not be obtained against a 
shareholder out of the colony; but, thirdly, that the jud^ent against 
the chairman might be made the foundation of an action against a 
member beyond the territory of the colony in the same manner as if 
he had been personally served, and the recovery had been against 
him as a party to the record. A foreign judgment is examinable, and 
is only prima facie evidence of debt here, so far as to show that the 
foreign court had not jurisdiction of the subject-matter of the suit, or 
that the defendant was never served with process, or that the judg- 
ment was fraudulently obtained; but is conclusive upon the defendant, 
so far as to prevent him from alleging that the promises upon which 
it is founded were never made, or were obtained by fraud of the 
plaintiff. Any pleas, which might have been pleaded to the original 
action, cannot be pleaded to the action upon the judgment. The de- 
fendant being sued as a member of the company, upon a contract 
entered into by the company, pleaded the judgment recovered against 
the chairman in the colony : Held, that the plea was bad. Austror 
lasia (Bank of) v. Nias, 20 Law J. (N. S.) Q. B. 284. 

COMPANIES CLAUSES CONSOLIDATION ACT, 8 & 

9 Vict. c. 16, ss.21, 22 — Calls by instalments,— Held on error that 
a call payable by instalments is valid. London and North Western 
Railway Company v. M^ Michael, 20 Law J. (N. S.) £xch.233. 

COMPANY.— 7 #• 8 Vict, c, 110 — Action for caUs — Share- 
holder, — A joint-stock company, registered under 7 & 8 Vict. c. 110, 
cannot maintain an action tor calls until they have obtained a certifi- 
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cate of complete registration, and a plea that they had not obtained 
sach a certificate is an answer to the action. But this defence will 
not arise under a plea of never indebted, or a plea traversing that the 
plaintiffs were a completely registered company. Where a deed is 
altered in a material part it ceases to have any new operation, and no 
action can be brought in respect of any pending obligation which 
would have arisen from it had it remained entire ; but it may still be 
given in evidence to prove a right or title created by its having been 
executed, or to prove any collateral fact. Where in an action of 
debt for calls, unaer 7 & 8 Vict. c. 110, s. 55, it appeared that the deed 
of settlement of the company had been executed by the defendant as 
a shareholder, but there was an unexplained erasure of the name of 
another person who had signed it as a shareholder, it was held, that 
the deed might be given in evidence to prove the fact of the defendant 
being a shareholder. Qucsref whether such an erasure could in any 
mode affect the defendant's liability under the deed. Agricultural 
Cattle Insurance Comjiany v. Fitzgerald, 20 Law J. (N. S.) Q. B, 
244. 

COMPETENCY OF WITNESS UNDER STAT. 6&7 Vict. 
c. 85. — Legatee, — A will charged the devised land with the payment 
of legacies. In ejectment brought against the devisee to dispute the 
will : Held, that since stat. 6 & 7 Vict. c. 85, a legatee was a com- 
petent witness for the defendant. L>oe d. Wingrove v. NichoU, 
13 Q. B. 126. 

CONTRACT. — Construction.— The defendant, a coal factor, sold 
coals for the plaintiff upon the following authority : — " Please sell for 
me 250 tons of coal, at such a price as will realize me not less than 
15«. per ton net cash, less your commission :'' Held, not to support a 
declaration for breach of contract in not selling for ready monev. 
The meaning of such a contract is — " Sell for me, so as to have ready 
money forthcominor to me on the day of sale to the amount of 15^. per 
ton." Boden v. French, 20 Law J. (N. S.) C. B. 143. 

CORONER.— 7 ^ 8 Vict. c. 92— 2>tt?mo».— The 7 & 8 Vict. c. 92, 
enables the Queen, by order in council, to direct that any county shall 
be divided into districts, to each of which a separate coroner is to be 
appointed ; and by section 6, where " any such county has been cus- 
tomarily divided into districts for the purpose of holding inquests 
during seven years before the passing of the act, and it shall seem 
expedient to her majesty that the same division of the county be made 
under the act, each of such districts shall be assigned to the coroner 
usually acting in and for the same district; but if it shall appear ex- 
pedient to her majesty that a different division of such county be 
made, and any coroner shall present a petition praying for compensa- 
tion for the loss of his emoluments arising out of such change, her 
majesty may direct the lords of the treasury to assess the amount of 
such compensation :" Held, that the power to direct compensation to 
be assessed extended only to those cases where a county had been 
customarily divided into districts for seven years before the passing 
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of the act, and where a different division is ordered under the act 
Beg. y. Lechmere, 20 Law J. (N. S.) Q. B. 169. 

CORPORATION.— C<m*racr not under seal-^ln an action of 
assumpsit, the declaration stated that in consideration that the plain- 
tiffs would sell to the defendants iron rails, the defendants agreed to 
famish to the plaintiffs sections of the said railways, averring' mutual 
promises, and alleging as a breach the non-deli very of the sections 
oy the defendants. It appeared that the plaintiffs were incorporated 
by a charter, for the purpose of carrying on the business of copper 
miners, and that the contract in question was not under seal, and 
did not fall within any of the exceptions to the general rule that 
a corporation can only bind itself by deed. That the contract was 
not incidental or ancillary to carrying on the business of copper 
miners, and was therefore not binding on the corporation. That no 
other charter authorizing the company to deal in iron could be pre- 
sumed to exist, the charter which was given in evidence not supporting 
such authority. That, as the corporation could not be sued upon this 
contract, and as the alleged promise by them formed the consideration 
for the defendants' promise, the corporation could not sue upon the 
contract. Semhle, that the doctrine cannot be supported that a cor- 
poration may sue as plaintiffs upon a simple contract, upon the gronnd 
that by so doing they are estopped from oojecting that tne contract was 
not binding upon them. At all events, such an estoppel could onlj 
support an action of covenant, as upon a contract under seal. Copper 
Miners (Oovernor and Company) v. Fox, 20 Law J. (N. S.) Q. B. 

COSTS.— 1. Certificate for, under 9 ^ 10 Vict. c. 95, s. 129.— 
Under the 9 & 10 Vict. c. 95, s. 129 (the County Courts Act), a judge 
of a superior court may certify for costs at any time before the costs 
are taxed. Tharrat y. Trevor, 20 L. J. (N. S.) Exch. 189. 

2. Security for — Irish Railway Company.— The plaintiffs, a rail- 
way company, whose line was in Ireland, carried on their business in 
Westminster, having no property of the company in Ireland, and their 
property in England not being sufficient to answer the defendant's 
costs. The most affluent of four- fifths of the shareholders resided in 
England ; none of them, except three, had paid up more than 2Z. \0s. 
per share, and a considerable number of the said four-fifths were 
responsible to the extent of the capital not paid up. The plaintiffs 
were compelled to give security lor costs. Kilkenny and Great 
Southern and Western Railway Company v. Fielden, 20 Law J. 
(N. 9^ Exch. 141. 

3. Taxation of — Travelling expenses of witnesses. — Under the di- 
rections to taxing officers, of Hil. Vac. 4 Will. 4, the allowance to 
witnesses for travelling is to be the expenses actually paid, not ex- 
ceeding Is. per mile, unless under special circumstances : Held, that 
the masters are bound to allow only what has been reasonably ex- 
pended by the witnesses, not exceeding 1^. per mile, and that they 
cannot look to what has been paid by the party to the witnesses for 
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their travelling expenses. Hunter v. JAddell, 20 L. J. (N. 8.) Q. B. 

4. ToTon councillor — Candidate, — S. and H. were rival candidates 
for the ofBce of town councillor of a borough. An objection -was 
taken at the election to the validity of certain votes in S.'s favour, 
which turned the election. The mayor overruled the objection, and 
S. took his seat. The rival candidate obtained a rule nisi for an 
information in the nature of a quo warranto against S. The latter 
thereupon declined to show cause, and expressed a willingness to 
resign his seat : Held, that S. was liable to the cost of the information, 
as he had been a candidate for the office. Reg, v. Sidney y 20 Law J. 
(N. S.) Q. B. 269. 

5. Torvn councillor — Valid resignation of office, — M. was elected 
a town councillor of the borough of B. without nis knowledge or con- 
sent, but being informed that he would be liable to a fine if he re- 
fused to serve, he, on that ground, agreed to accept the office, and 
made the necessary declaration. No application was made to him to 
resign the office. A rule nisi for an information in the nature of a 
quo warranto, to show by what authority he held the office, having 
been obtained, he, as soon as he heard of it, expressed his willingness 
to resign, and allowed the rule to be made absolute without supporting 
the validity of his election : Held, that he was not to be liable for 
costs, if, within a week, he made a valid resignation, or if an infor- 
mation in the nature of a quo warranto were filed at the expense of 
the prosecutor, if M. at his own expense, within a week after the 
filing of the information, put in a valid disclaimer ; but that, failing 
these alternatives, the rule was to be made absolute, with costs. Reg, 
V. Mayy 20 Law J. (N. S.) Q. B. 268. 

COUNTY COURT.— 1. 9 ^ 10 Vict.c. 90, s, Q^, and 13 ^14 
Vict, c, 61, 8, 13 — Costs, — ^Where a plaintiff recovers in a superior 
court a less sum than those mentioned in the 13 & 14 Vict. c. 61, s. 11, 
in any of the actions there specified, the onus of proving that he is 
entitled to costs under sect. 13 of the same act is cast upon him ; and 
if he claims his costs upon the ground that title was in question, 
under the 9 & 10 Vict. c. 95, s. 58, he is bound to establish the fact 
that the title did really bon^ fide come in issue, and not merely that 
the defendant so pleaded that it might possibly have come in issue. 
Where to an action of trespass quare clausum fregit the defendant 
pleaded '^ not possessed," but no question of title in fact came in 
question : Held that the jurisdiction of the county court was not ousted. 
Latham v. Spedding, 20 Law J. (N. 8.) Q. B. 302. 

2. 9 ^ 10 Vict, c, 95v — A clerk to the privy council is not a per- 
son who " carries on his business" at the office of the privy council 
within the meaning of the 60th section of the County Courts Act, 
9. & 10 Vict. c. 95. Sangster v. Kay, 5 Exch. 386. 

3. 9 ^ 10 Vict, c, 95, s, 128 — Suggestion to deprive plaintiff of 
costs, — An affidavit for a suggestion to deprive a plaintiff of costs 
under the County Courts Act stated as follows : " Tnat the plaintiff 
now dwells, and at the time of the commencement of this action 
dwelt at Birmingham, in the county of Warwick, which is within 
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twenty miles from Bi)8ton,the place where the defendant now dwells^ 
and also within twenty miles from Wolverhampton^ in the county of 
Stafford, the place where the defendant dwelt and carried on his 
business at the time this action was commenced:" Held insufficient. 
Frv Y. WhittU, 20 Law J. (N. 8.) Exch. 231. 

4. Action against high baiUff. — If an afstion be brought in the 
superior courts against the high bailiff of a County Court, in respect 
of a claim to eoods and chattels taken in execution of the process of 
the court, and the jury give less than 202. damages, section 139 of 
the statute 9 & 10 v ict. c. 95, deprives the plaintiff of costs, unless 
the judge certify that the action was proper to be brought in such 
superior court ; and the plaintiff is not entitled to costs under section 
129, for the case falls within the exception in that section. On the 
plaintiff proceeding to tax his costs, it was admitted before the 
Master that the defendant was the high bailiff, and no objection was 
then taken that the defendant had not applied to enter a suggestion, 
and the Master declined to tax the costs : Held, that the objection of 
the want of proof that the defendant was hi^h bailiff, and of the want 
of a suggestion, could not be taken on a motion to review the Master's 
decision. Mann v. Bucherfield^ 20 Law J. (N. S.) Q. B. 265. 

6. Certioraru — The writ of certiorari to remove a cause from the 
County Court, in which the amount claimed is between 20Z. and 50L, 
is not taken away by the statute 13 & 14 Vict. c. 61, s. 16. Service 
of the ceitiorari on a person actine as clerk at the office of the chief 
clerk of the Countv (Jourt is good service on the judge, though not 
sufficient to ground an attachment against the judge where the writ 
does not come to the judge's knowledge until after the return day.has 
passed. The judge should be ruled to return the writ. In re 
Brookman v. Wenham, 20 Law J. (N. S.) Q. B. 278. 

CUSTOMS. See Rktenub. 

DEBT. — 1. Merger of — Pleading — Replication, — A bond 
given for a simple contract debt merges it, whatever may have been 
tne intention of the parties. To an indebitatus count in debt for 
6000/., the defendant pleaded as to 3000/., parcel, &c., that he agreed 
with the plaintiffs to deliver an indenture conditioned for the pay- 
ment of the said sum of 3000/. on a certain day ; that the defendant, 
with the assent and consent, and at the request of the plaintiffs, did 
deliver an indenture and thereby covenanted to pay the said sum of 
8000/. Replication, that the indenture was made by way of security 
for the payment of the said sum, and that it was expressed to be 
made as such security. On demurrer: Held, that the plea was a 

good plea of merger, although it contained no allegation that the 
eed was accepted in satisfaction, and that the replication was bad 
and gave no answer to the plea. Price v. Moulton, 20 Law J. 
(N. S.) C. B. 102. 

2. Plea of payment of a small sum in satisfaction of a larger — 
Judgment non obstanto veredicto. — A declaration in debt claimed 
44/. The only plea was payment and acceptance of 15/. in satisfac- 
tion of the debt. After issue joined on a traverse to the plea a verdict 
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was found for the defendant : Held, that the plaintiff was not entitled 
to jadement non obstante veredicto^ because although the. general 
rule of law is, that payment of a smaller sum cannot be pleaded in 
satisfaction of a larger, yet, since the Reg. Gen. of Trinity Term, 
1 Vict, which relieves a defendant from pleading payment when a 
plaintiff by his particulars gives credit for a payment, the court will, 
after verdict, presume, unless the contrary be proved, that the plaintiff 
may have delivered particulars, giving credit for payments, and so 
reducing the balance sought to be recovered to an amount less than 
that covered by the sum stated in the plea. Turner v. CoUins, 20 
Law J. (N. S.) Q. B. 259. 

DEPOSITIONS.— Under stat. 11 & 12 Vict. c. 42, s. 17, the 
deposition of a witness, who is so ill as not to be able to travel, may 
be read in evidence before the grand jury as well as before the petty 
jury. Meg. v. ClementSy 2 Cr. Gas. 251. 

DEVISE. — Construction. — J. D., at the time of making her will, 
was entitled to two freehold estates, one in the county of Westmore- 
land and the other in the county of Berks, and also two copyhold 
estates, one called Hempstead and the other Cockcoms. In 1778 
J. D. made her will, and devised her freehold estates, afler certain 
life estates, to her great nephew T. B. for life, then to his issue for 
their respective lives, remainder to his brother H. B. for life, then to 
his issue for their respective lives, and then to S. E. for life and her 
issue, remainder to the right heirs of the testatrix. She devised the 
copyhold estate of Hempstead, afler certain life estates, to H. B. for 
life, remainder to his issue, remainder to T. D., and the copyhold 
estates of Cockcoms afler the same life estates to H. D. for life, re- 
mainder to his issue, remainder to H. D. The freehold estate in the 
county of Berks the testatrix devised, afler certain life estates, to 
T. D., remainder to his issue for their respective lives, remainder to 
his brother H. D. and his issue in like manner, remainder to S. E. 
for life and her issue, and then, with limitations over in strict settle- 
ment, to certain collateral relations of the testatrix. In 1784 the 
testatrix made the following codicil : — and whereas I have in and by 
my said will, in the disposition I have therein made of my share of the 
real estates in the county of Westmoreland, after the several limita- 
tions in favour of my great nephew T. B. shall be spent, limited the 
same precisely in the same manner to his brother H. D. B., I do 
hereby confirm the same, and further declare my mind and will to 
be, that) in the next disposition made in my said will of and to my 
share of the several copyhold estates of Cockcoms, &c., the said T. B. 
shall, afler the limitations in favour of his brother H. D. B. shall be 
spent, have precisely the same estate and interest therein before the 
subsequent limitations to T. D. and R. D. shall respectively take 
place as the said H. D. B. shall in and by my said will in the estates 
in the said county of Westmoreland ; and I do hereby give and devise 
the copyhold estate which I lately purchased of the widow K., and 
which, after my admittance to the same, I surrendered to the use of 
my will to the said H. D. B., with the like limitations over as are 
contained in my said will and this codicil concerning my other copy- 
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hold estates in the said county of Hertford or elsewhere : Held, that 
according to the true construction of this codicil and will the copy- 
hold estate of Cockcoms was devised to T. B. and his issue for life. 
Orover v. Buminghatn, 5 £xch. 184. 

DISTRESS.— iVbace of abandonment of— A notice of distress 
stated, ^* that by virtue of an authority to me given, &c. I have seized 
the goods, chattels and effects specified in the schedule hereunto an- 
nexed for the sum of 170/. due, &c. The schedule specified certain 
goods, and concluded thus : " and all other soods and chattels and 
effects that may be found in and about the said premises that may be 
required in order to satisfy the above rent, together with the expenses:" 
Held, that this notice did not justify the seizure of any goods besides 
those specified in the schedule. A. distrained for rent due from his 
tenant B., a livery stable-keeper, and took a pony and carriage be- 
longing to one of B.'s customers. While the broker was in possession, 
the owner, who was ignorant of the distress, was allowed to take hi? 
pony and carriage out as usual, the broker believing that he would 
Dring them back : Held, that this was not an abandonment of the 
distress, and that the owner having brought them back, they were 
still subject to the distress. Kerhy v. Harding^ 20 Law J. (N. S.) 
Exch. 163. 

DISTRINOAS.— To compel appearance^ defendant keeping out 
of the way in London. — The defendant had no known residence, and 
could not be found, but he called occasionally at his solicitor's for 
letters, and answered such letters, posting them in London. The 
plaintiff's solicitor wrote to the defendant, inclosing a copy of the 
writ of summons, directed to the defendant, at his solicitor's, and a 
correspondence afterwards passed between the plaintiff's attorney and 
the defendant respecting a compromise of the plaintiff's claim. The 
court granted a distringas to compel an appearance, though there had 
not been the usual calls and appointments. Oorringe v. Terremest, 
20 Law J. (N. S.) Q. B. 209. 

ELECTION OF MAYOR. -On a quo warranto information for 
exercising the office of mayor, it is no objection to the title that the 
party, who was councillor when elected mayor, is not shown to have 
Deen on the burgess roll at that time, it beins admitted that he was 
de facto councillor when elected mayor, and that he was on the bur- 

§ess roll when elected councillor: So held on demurrer to the rejoinder; 
efendant having pleaded his election as councillor and as mayor, but 
not having shown that he was on the roll when elected mayor ; the 
crown i^pTying, that he was not on the roll for the year in which that 
election took place ; defendant rejoining, that at the time of that elec- 
tion he was " entitled to be" on the roll, and qualified to be elected, 
and to be, a councillor. JReg, v. Dixon, 15 Q. B. 33. 

EVIDENCE. — 1. The master of a foreign vessel arriving in the 
port of London delivered to the custom-house officers a report of the 
Durthen of his ship, and the number of his crew ; and it was filed at 
the custom-house : Held, that the provisions of stat. 8 & 9 Vict. c. 86, 
ss. 2, 7, 18, did not give this the character of a public document, so 
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as to make it evidence of the burden of the ship. A certificate was 
produced from the custom-house, where it had been filed, signed by 
a party who certified that he had measured the vessel, and stated the 
amount of the tonnage : Held, (it not bein^ shown that this was an 
act prescribed by statute,) that the certificate could not be received 
in evidence as a public document to prove the burthen of the ship. 
JSuntley v. Donovan, 15 Q. B. 96. 

2. Conviction quashed, — In an indictment for larceny, the property 
stolen was laid as belonging to Darius Christopher. The prosecutor, 
when called, said that his name was Trius : Held, that it was entirely 
a question for a jury, whether the two names sounded alike ; and 
therefore, as it had Jbeen treated at the trial as a question at law for 
the judge, the conviction was quashed. Meg. v. Davis, 2 Cr. Cas. 
231. 

FEIGNED ISSUE UNDER INCLOSURE ACT. - Costs 
of proceedings.— Where the court have granted an application for a 
reigned issue, under the statute 8 & 9 Vict. c. 118, s. 44, to try whe- 
ther a certain close be part of a particular manor, and the applicant, 
the plaintifi^ in the feigned issue, fails on the trial, the court will order 
him to pay costs of it to the defendant in the feigned issue. Reg, v. 
ICel^y, 20 Law J. (N. S.) Q. B. 283. 

GUARANTEE FOR A FRAUDULENT PURPOSE.—l. 

Assumpsit on defendant's guarantee for a debt due from S. to plain- 
tiflP, the promise alleged being, that if plaintifi^ would give S. a written 
acknowledgment that plaintiff had no legal claim on S., defendant 
would be answerable for the amount, with an averment that plaintiff 
wrote and sent such acknowledgment to S. Plea, that S. was a trader 
within the Bankrupt Acts, and a prisoner in execution for debt, owing 
300Z. and upwards, and was desirous of petitioning the Court of Bank- 
ruptcy for an interim order of protection, under stat. 7 & 8 Vict. c. 96, 
s. 6, and in support of such petition of falsely representing himself to 
the court as owing less than 300/. ; and that defendant, at the request 
of S., gave the guarantee above stated, with the intent, on the part of 
S. and defendant, that S. should be better able falsely to make such 
representation. Averment, that plaintiff knew the corrupt purpose 
for which the guarantee was given, and with such knowledge accepted 
it, and assented to write the acknowledgment for the purpose of aiding 
S. in making the false representation, &c. Replication, de injuria : 
Held, on proof of the facts pleaded, and that plaintiff 's acknowledg- 
ment was not a release under seal, that defendfant was not entitled to 
a verdict on the evidence ; and that plaintiff was not entitled to judg- 
ment non obstante veredicto. Coles v. Strichj 15 Q. B. 2. 

2. Consideration — Promise— Variance. — Plaintiffs wrote to de- 
fendant — " We are doing business with B., and require a guarantee 
to the amount of 200/., and they refer us to you." Defendant wrote 
in answer—" I have no objection to become security for B., and 
subjoin a memorandum to that effect." The memorandum sub- 
joined was — " I hereby engage to guarantee to Messrs. Colbourn, 
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iron mastersy 200/. for iron reoel red from them for B., ts annexed :" 
Held, that these three documents were to be read together, and that 
the words '^ we are doing bnsiness/' taken with the rest, showed that 
the consideration for the defendant's undertaking was that the plain- 
tiffs should continue to supply B. with goods, and that there was 
therefore a good consideration. Per Jeryis, C. J. — If the last docu- 
ment alone had constituted the contract, parol evidence would have 
been admissible to construe the words ** for iron received." The 
declaration alleged that, in consideration that the plaintiffs at the 
request of the defendant would deliver certain iron to B. on credit, 
the defendant promised to guarantee to the plaintiffs the price of the 
said iron to the amount of 200/. : Held, that there was no variance ; 
that the promise was to be looked at apart from the consideration ; 
that, assuming the guarantie to contain a promise to guarantee to 
the plaintiff* the price of iron supplied, it also contained a promise to 
guarantee the price of iron to be supplied, and that the plaintiff was 
not bound to state the whole of the promise, but onlj the part for 
the breach of which he sued. CoJboum v. Dawson, 20 Law J. 
(N. S.) C. B. 154, 

HIGHWAY. — After dedication, but before notice given under 
Highway Act, 5^6 WUl, 4, c. 50, s. 23.- tf a road be dedicated to 
the public and used, but the necessary steps have not been taken, by 
notice, &c. under stat. 5 & 6 Will. 4, c. 50, s. 23, to make it repair- 
able by the parish, it is still a highway in other respects, and an 
action is maintainable for obstructing it to the plaintiff's damage. 
Roberts v. Hunt, 15 Q. B. 17. 

HUSBAND AND WIFE.— A husband and wife separated by 
agreement (not under seal), and at that time he agreed to allow her 
a certain sum weekly for her support, which was paid, and she saved 
a certain portion of her allowance and invested it in stock, but a few 
days before her death she sold out the stock, and disposed of the pro- 
ceeds by way of gift : Held, that the husband was entitled to recover 
back the money so given in an action for money lent against the 
person who received it. Messenger v. Clarke, 5 Exch. 38§, 

INCORPORATED COMPANY.— Jmj^/wrf coniraet.—A 
public company incorporated under act of parliament cannot gene- 
rally contract except in the mode and upon the conditions specified 
either in the special act or the general act to which it is subject, 
such as the Companies Clauses Act, 8&; 9 Vict. c. 16. The plaintiff, 
an engineer, entered into a contract, under seal, with the Wolver- 
hampton Waterworks Company for the supply of machinery and the 
execution of works for the purposes of tne company, with certain 
provisions as to extra work. The company was incorpora;ted, sub- 
ject to the general provisions of the 8& 9 Vict. c. 16, but by the Spe- • 
cial Act three directors were made a qaorum. Much extra work 
was done by the plaintiff, with the sanction of the engineer of the 
company, but not according to the provisions of the contmct; and 
after the work was done and a claim made hj him for payment of the 
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price stipulated in the contract^ together with a further sum for the 
extra work^ a sum of lOOOZ. was paid to him on the general account, 
but no proof was given that this payment was made by the order of 
three directors : Held, in an action brought to recover for the extra 
work, that there was no evidence to go to the jury of any contract 
mrith the company. QutBrey whether upon proof that such payment 
liad been maae by order of three directors any contract binding on 
the company would have been implied. Fromeraham v. Wd/oer- 
hampton Waterworks Compani/, 20 Law J. (N. S.) Exch. 193. 

INDICTMENT. — 1. Two persons charged in an indictment 
ivith a joint felony, ought not to be sentenced thereon on proof of 
two distinct felonies. If a verdict of guilty be given against both, 
judgment may be given against the party who is proved to have 
committed the first felony in order of time. Reg, v. Dover/ and 
Gray, 2 Cr. Cas. 86. 

2. Abandonment. — An indictment alleged, " that the prisoner, in- 
tending to injure the inhabitants of the parish of B., ana to burthen 
them with the maintenance of a bastard child of the prisoner, four 
days old, and not named, and unable to walk, or to take care of 
itself, or to make known its wants, did abandon and desert the said 
child, without having provided any means for its support:" Held 
bad, 1, because there was no averment that the prisoner had the 
means of supporting the child ; or, 2, that the child had sustained 
any injury by the abandonment. Meg. v. Mogan, 2 Cr. Cas. 277. 

INSOLVENCY. — Assignees* liability, — A creditors' assignee in 
insolvency, under 5 & 6 Vict. c. 116, s. 1, and 7 & 8 Vict. c. 96, s. 4, 
is not liable for the messenger's fees, except upon an express contract. 
Hamber v. Hall, 20 L. J. (N. S.) C. B. 157. 

INSURANCE. — 1. Com free from ave?'age — Total loss, — Where 
corn is insured free from average, and in consequence of injury sus- 
tained by the ship is damaged in the voyage, and taken out at an in- 
termediate port during the repairs of the ship, there is not a total loss 
unless the com is in such a condition that the expense of bringing it 
to the port of destination for sale would exceed the value of it when 
brought; and it is not a proper question to leave to the jury, whether 
the insured had acted as a prudent uninsured owner would have 
acted under the circumstances. Keimer v. Kingrose, 20 L. J. (N. 
8.) Exch. 175. 

2. Sea policy.^ A marine policy was made subject to certain 
rules, one of which was, that ships were not to sail from any of the 
ports following, between the times set opposite thereto, that is to say, 
from any port on the east coast of Great Britain, between the 5th of 
October and the 5th of April, to any ports in the Belts, between the 
20th of December and the 15th of February. The plaintiff's vessel 
sailed on the 8th of February for F., a port in the Belts, and was 
lost : Held, in an action by the assured against the insurer, that the 
rule amounted to a warranty, and not to an exception, and that the 
plainti£P was not entitled to recover in respect of the loss: Held, also, 
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that the word '^ to/' as used in this rule, meant towards. CoUedge 
V. Harty, 20 L. J. (N. 8.) Exch, 146, 

ISLE OF MAN- See Bankruptcy. 

JOINT STOCK COMPANY.— The plaintiff having brought 
an action against A. B. for goods supplied to a joint stock company, 
of which the defendant was a member, and the action having been 
stayed under the Winding-up Act, 11 & 12 Vict. c. 45, until the 
plaintiff should prove his claim before the Master (which he failed to 
do), he obtained an order to be allowed to proceed in the action, and 
to substitute C. D.,lhe official manager of the company, as defendant, in 
lieu of the then defendant. The plaintiff thereupon entered a sug- 
gestion on the record, which stated, that ** the action was com- 
menced, and had hitherto been prosecuted against A. B., as a person 
authorized to be sued as the nominal defendant on behalf of the com- 
pany : Held, that the acts of A. B. were not admissible in evidence 
on the trial of the cause against C. D. ; as the plaintiff's suggestion 
alleged that A. B. had been sued as a mere nominal defendant. 
Armstrong v. Normandy^ 5 Exch. 409. 

JUDGMENT AS IN CASE OF NONSUIT.— /Sto^«ii«i<« of 
defendant, — ^The defendaut induced the plaintiff to discount his ac- 
ceptance, upon his representation that he was of a^e ; and when it 
was presented for payment raised no objection on the ground of his 
infancy, but upon being sued upon it, pleaded infancy. The plaintiff 
then made inquiries, and having satisfied himself that the plea was 
untrue, joined issue, and gave notice of trial ; but he subsequently 
ascertained from documents in the defendant's possession, that the 
plea was true, whereupon he countermanded notice of trial, and took 
no further proceedings : Held, that the defendant was not entitled to 
judgment as in case of nonsuit. Newton v. Farrall, 20 L.J. (N. S.) 
Exch. 201. 

LAND TAX. — Assessment within divisions — JUandamtis. — 
Although the assessments of the land tax on counties are fixed and 
perpetual, the Commissioners are bound to assess the amount charged 
upon each land tax division of the county by an equal pound rate 
upon all the parishes, &c. within the division, with reference to the 
existing value of property throughout the division. But a man- 
damus will not lie to tne Land Tax Commissioners to assess the pro- 
portion of land tax charged on a division of a county equally upon 
every parish and place within the division. Pym, Ex parte, Land 
Tax Commissioners, In re, 20 L. J. (N. S.) Q. B. 211. 

LANDLORD AND TENANT. — 1. Distress -^ Covenant to 
consume hay on premises. — A landlord who has distrained his tenants' 
hay made on the premises, and has sold it, subject to a condition 
that it shall be consumed by the purchaser on the premises, by reason 
whereof it produces less than the usual price, is liable to the tenant 
in an action for not selling for the best price, notwithstanding that 
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the latter was ander covenant to consume such hay on the premises. 
Ridgway v. Lord Stafford^ 20 Law T. (N. 8.) Exch. 226. 

2. Distress for rent, — Under a warrant of distress for arrears of 
rent, a landlord has no power at common law to break open the outer 
door of any building. Bronm v. Olenn^ 20 Law J. (N. S.) Q. B. 
205. 

liARCENY. — A. bargained with B. about some waistcoats, said, 
" You must go to the lowest price, as it will be ready money;" B. 
said, " Then you shall have tnem for twelve shillings ; to which A. 
assented. A. then said he should put the waistcoats into his gig, 
which was then standing at the door. B. replied " very well." A. 
drove off with the waistcoats without paying tor them, and absconded 
for two vears. The jury returned the following verdict: In our 
opinion the waistcoats were parted with conditionally, that the money 
was to be paid at the time, and that A. took them with a felonious 
intent : Held, a larceny in A. Reg, v. Cohen and CoUinSj 2 Cr. 
Gas. 249. 

LEGACY BJ3TY.'--Adm,inistrat%on in India,-- An officer in 
her Majesty's army, serving in the East Indies, died there intestate, 
leaving the whole of his property, except 922., due to him from the 
War Office, actually situate there. His widow took out letters of 
administration in Bombay, paid the debts, funeral expenses, &c. and 
invested the residue there for the benefit of herself and child as next 
of kin. A year and a half afterwards she returned to England, and 
took out letters of administration in this country, for the purpose of 
recoyering the sum of 92/.: Held, that as the intestate was domiciled 
in the country, the widow was bound to account for and pay legacy 
duty on the whole of the property in the East Indies. Attornet/ 
General v. Napier, 20 Law J. (N. S.) Exch. 173. 

LIMITATIONS, STATUTE OF, — Part payment ^Verbal 
acknowledgment of payment, — A parol admission made b^ a party, 
that he has within six yeai*s paid part of the principal or mterest of 
a debt accrued more than six years ago, is sufficient to take the case 
out of the Statute of Limitations, overruling Willis v. Newnhara. 
Cleave v. Jones, 20 Law J. (N. S.) Exch, 238. 

LONDON POLICE ACT, 2 & 3 Vict. c. xciv.— A police con- 
stable of the city of London has no power under the 2 & 3 Vict. 
c. 94, to take a person into custody without warrant, merely on sus- 
picion that he has committed a misdemeanor. Bomditch y. JBalckim, 
5 Exch. 378. 

MALICIOUS ARREST. — A declaration for a malicious arrest 
by capias, under the I & 2 Vict. c. 110, stated that the defendant, 
not having any reasonable or probable cause of action against the 
plaintiff to the amount for whicn he maliciously caused the plaintiff 
to be arrested, falsely, maliciously and unjustly procured from a 
judge an order for a capias, by falsely and maliciously representing 
to the judge that the plaintiff was justly and truly indebted to the 
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defendant in a certain sam, by means of a certain false affidavit then 
shown and uttered by the defendant before the judge, and thereupon 
maliciously caused a capias to be issued, and without any reasonable 
or probable cause of action caused the plaintiff to be arrested: 
Held, on special demurrer, that the declaration was sufficient, and 
that it neea not more particularly set out the false statement by which 
the judge was induced to make the order, nor show that the facts 
were false within the defendant's knowledge, or that he had not rea- 
sonable or probable cause for believing them true. Ross t. Norman, 
5 £xch. 359. 

MANDAMUS. — Railway company -^Summoning jury to assess 
the amount of compensation. — Where within the prescribed period 
the promoters of a railway company gave notice to a landowner on 
the mtended line of railway, that they required to purchase his lands, 
and the landowner served them with a notice to treat, and demanded 
that the amount of compensation should be fettled by a jury, and no 
farther steps were taken to complete the purchase, until after the 
expiration of the period prescribed for the exercise of the powers of 
the company for tne compulsory purchase and letting of the lands : 
Held, that the company might, on the application of the landowner, 
notwithstanding the lapse of time, be compelled by mandamus to 
issue their warrant to the sheriff to summon a jury to assess the 
amount of compensation. Birmingham and Oxford Junction Rail" 
way Company v. Reg, 20 Law J. (N. S.) Q. B. 804. 

MANDAMUS. See Land Tax. 

MIS-TRIAL. — Special jury — Juror answering to wrong nam£ — 
Objection before verdict — Venire de novo. — Just before the verdict 
was delivered in a special jury cause it was discovered that one of the 
special jurors impannelled had been summoned in another cause, and 
had by mistake answered to a wrong name. The defendant then ob- 
jected to the verdict being received, and thereupon the learned jud^e 
offered to discharge the jury and try the cause over again. This, 
however, was not assented to, and the plaintiff claiming to have the 
verdict taken, the jury ultimately returned their verdict in ftivour of 
the plaintiff: Held a mis-trial ; and that, as the defect had been dis- 
covered and objected to before a verdict was given, the court was 
bound to award a venire de novo. Doe d. AsMmrnham v. Michael^ 
20 L. T. (N. S.) Q. B. 276. 

MUNICIPAL CORPORATION-— 1. Bwr^ew ro«.— A notice 
of claim, made under sect. 17 of the 5 & 6 Will. 4, c. 76, to be in- 
serted on the burgess roll of a municipal corporation, must state the 
parish in which the propertv is situated in respect of which the claim 
IS made. By a local act of the borough of K., owners of dwelling- 
houses within the borough, of a less yearly rent than lOZ., were to be 
rated to the poor instead of the occupiers. The overseers were, by 
sect. 2, empowered to compound with the owner at one-third the 
rate, where the '^ annual rent and value did not amount to 7/., and 
at one-half the rate where the annual rent or value amounted to 7/., 
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font did not amount to 10//' Sect. 15 provided^ that nothing in the 
act was to prejudice or affect any municipal or parochial franchises 
of the occupiers^ but that they might claim to be put on the burgess 
roll as if that act had not been passed^ and the occupiers had been 
rated and assessed to the poor in their own names, M. claimed to 
be put on the burgess roll of the boroueh of K. in respect of a house 
which he occupied as tenant at a yearly rent of 11. The house was 
stated in the poor rate to be of the gross estimated value of 6/. 10«., 
of the rateable value of 5/. 4«. His landlord had compounded with 
the overseers at one-third the poor rate, and had duly paid his com- 
position. The borough rates of K. were paid out of the poor rates : 
Held, that under the local act the criterion for composition was the 
rent which could fairly be obtained when the premises were let, or 
the value for which they could be let when they were vacant; but 
that the title of the occupier to be put upon the burgess roll would' 
not be affected by any mistake in the amount of the composition be- 
tween the owner and overseers; that the overseers were entitled to 
include the borough rate in the composition, as part of the poor rate ; 
and that payment of the composition was equivalent to the payment 
of the borough rate. Reg. v. Kidderminster {Mayor and Assessors 
of the Borough of), 20 L. J. (N. S.) Q. B. 281. 

2. Special overseer— 1 Will. 4 4* 1 Vict. c. 81. — A special overseer, 
appointed under the 7 Will. 4 & 1 Vict. c. 81, s. 3, to make, levy or 
collect borough rates in a parish lying partly within and partly 
without a borough, is not an annual officer, nor is he such an officer 
as could be appointed under the 5 & 6 Will. 4, c. 76, s. 58. There- 
fore, where the defendants had entered into a bond as surety for W. 
H., and the condition of the bond recited that W. R. had been ap- 
pointed to act as overseer for making, &c., borough rates within part 
of the parish of A., situate within a oorough, during the pleasure of 
the council, and the bond was conditioned for the due performance 
of his duties by W« B. during such time as he should act as such 
overseer, and in an action upon the bond the defendants set out 
the bond and condition upon oyer, and pleaded that W. R. was duly 
appointed by the council to act as such overseer, subject to the plea- 
sure of the said council, for the period of one year and no more, 
under and by virtue of the 7 Will. 4 & 1 Vict. c. 81, and alleged per- 
formance of the duties of the said office by W. R. during the period 
of one year for which he acted as such overseer : Held, on demurrer 
to the replication, that the plea was no answer to the action. May or ^ 
Aldermen and Burgesses of Birmingham v. Wrighty 20 L. J. (N. S.) 
Q. B. 214. 

NIGHT PO ACHING.—- In order to bring a case of night poach- 
ing within the stat. 9 Geo. 4, c. 09, s. 9, it is not necessary to prove 
that three persons were all within the same close or inclosure, or the 
same piece of open land, if all were of one party, one or more being 
armed, with the same common purpose, in the place described in the 
indictment, fifig. v. UezzeU, 2 Cr. Gas. 274. 
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NOTICE OF ACTION.— 9 ^ 10 Vict. c. m,-- Acting in pur- 
suance of statute. — The act of 9 &; 10 Vict c. 95, s. 138, enacts, that 
in all actions to be commenced against any person for anything done 
in pursuance of that act, notice in writins of such action shall be 
given to the defendant one month before action brought. In the case 
of an action brought against the judge of one of the County Courts 
established under the act, for disobeying a writ of prohibition in 
proceeding with a matter therein referred to, such judge is entitled to 
notice under the above section, if he proceeded nonestly, believing 
that his duty as a judge under the act called upon him to do so. 
Where the jury have round a yerdict for the defendant, with leave 
given to the plaintiff to enter a verdict for a sum at which his da- 
mages have been contingently assessed at the trial, the court will not 
afterwards grant a new trial in order that there may be a fresh as- 
sessment or damages, unless the plaintiff's counsel has objected to 
such contingent assessment at the trial. Booth v. Clive^ 20 L. J. 
(N. 8.) C. B. 151. 

NUISANCE. — In case asainst the defendants for disturbing the 
plaintiff in his occupation of an hotel, the defendants pleaded that 
they were a joint-stock company, registered pursuant to the 8 & 9 
Vict. c. 1 10, for the purpose of establishing and carrying on a com- 
munication by means of steam-boats between England and certain 
ports of France, being a purpose of great general and public utility 
and advantage ; that it was necessary for them, for the purpose of 
carrying on tue said communication, to construct and repair steam- 
boats and other vessels, and the machinery thereof; that it was greatly 
for the public advantage that the said construction and repairs of the 
said steam and other vessels should be executed at some convenient 
place near to the port of F., because the same could be there done 
at less expense, and so the company would be enabled to charge the 
public lower rates or fares ; that the premises where the alleged nui- 
sances were committed were a convenient place near to F. for the 
purpose aforesaid ; and that the noises, &c. complained of were ne- 
cessarily and unavoidably made in the execution of such repairs, &c. 
The plaintiff replied, admitting that the defendants were a joint-stock 
company registered pursuant to the statute, de injuria, sua propria 
absque residuo causae, and added the similiter; and on the 7th of 
July delivered the issue, with notice of trial for the then next assizes. 
On the 17th of July, the defendants gave notice that they had struck 
out the similiter, and delivered a demurrer to the replication, on the 
ground that, the plea not consisting of mere matter of excuse, de in- 
juria was inapplicable. On the 29th, a judge, on summons, set aside 
the demurrer as frivolous, and ordered that the issue delivered should 
stand, and the cause be tried accordingly. The cause was tried, and 
the plaintiff obtained a verdict : Held, that the order was properly 
made, and the trial regular. JEEeginhotham v. South-Eastern and 
Continental Steam-Packet Companyy 8 C. B. 329. 

OUTLAWRY. — Meversal of. — A rule to reverse an outlawry for 
error in fact, where the defendant in error has not pleaded to the 
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assignment of errors within the time allowed, is a rule to show cause 
only, and is not absolute in the first instance, but upon such rule 
being made absolute, no terms will be imposed. Howard v. Kershaw, 
20 Law J. (N. S.) Exch. 237. 

PAROCHIAL CHAPELRY UNDER 1 & 2 Will. 4, c. 38. 
— Under the 1 & 2 Will. 4, c. 38, s. 14, by which the fees, dues, 
offerings or emoluments of right or custom belonging to the incum- 
bent of the parish chapelry, or place in which the newly-erected 
church is situate, are to be received on account of such incumbent, 
except such part as the commissioners, with the consent of the bishop, 
the patron, and the incumbent in some places, and the bishop alone, 
with the consent of the patron and incumbent, in others, shall assign 
to the minister of the district church, the term ** chapelry" means a 
legal parochial chapelry, and therefore one which is immemorial. Upon 
a trial, where the question was, whether the chapelry of St. H. was a 
legal parochial chapelry : Held, that the statement of a witness, that he 
had heard from a lormer incumbent of St. H. that the people of four 
townships and another parish came to the chapelry, was admissible 
in evidence, inasmuch as the rights of the chapel in question were 
sufBciently of a public nature to make reputation admissible. So, 
a case stated by a deceased incumbent of St. H. for the opinion of a 
proctor, with his opinion thereon, was held admissible, on the same 
principle as the statement of a deceased occupier which qualifies his 
estate is admissible : Held, also, that the answer of the incumbent of 
St. H., and other clergymen, to questions sent by the bishop of C. 
the diocesan, for the information of the Governors of Queen Anne's 
Bounty, at the time an augmentation was made, was admissible, as 
being in the nature of an inquisition on a public matter. Carr v. 
Mostyn, 5 Exch. 69. 

PARTIES. — Joint contract — New tri^h — The plaintifi*, acting 
on behalf of the members of an orchestra to which he himself be- 
longed, signed a proposal, '^ on behalf of the members of the 
orchestra," to continue their services, provided the defendant would 
G^uarantee certain salary then due to them. The defendant accepted 
this proposition, but failed to pay the salary due. The plaintiff alone 
brought an action, for the whole money due to himself and the rest, 
and stated the contract to be with himself and the rest. The jury 
found that he acted on behalf of himself as well as the rest: Held, 
that the contract was joint, and that he could not recover. The 
judge, at the trial, offered the plaintiff's counsel leave to amend, 
which was refused by him, owing to the strong opinion expressed by 
the judge that the contract was a joint contract : Held, no ground 
for a new trial. Lucas v. Beale, 20 Law J. (N. S.) C. B. 134. 

PATENT.— 1. Infringement— Evidence, — A claim for patent for 
improvements in the mode of doing anything by a known process, is 
sufficient to entitle the claimant to a patent for his improvements, when 
applied either to the process altered and improved by discoveries subse- 
quently published, so long as it remains the same with regard to the 
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improTeiDento claimed, and their application. A declaration in case 
for the infringement of a patent, *' for improvemente in giving signals 
and sounding alarums in distant places bj means of electric currents 
transmitted tnrough metallic circorits/' alleged that the defendant 
had used ** the said invention." The specification of the patent made 
nine several claims in respect of different improvements. The jury 
having found an infringement in respect of one of such improvements^ 
that was held to be a sufficient finding of the infringement alleged in 
the declaration. The title of the patent, and every part of the speci- 
fication in which directions were eiven for putting the apparatus in 
use, mentioned '' metallic circuits as the means by which tiie electric 
current was to be conveyed, but no claim was made in respect of such 
circuits. At the time of the patent it was not known, but it was sub- 
sequently discovered, that the earth might be used to complete the 
circuit to an extent of almost one-hair the circuit, and that metal 
might be dispensed with to that extent, and the defendants had 
always used this new discovery: Held, neveilheless, that the de- 
fendants, having; been found by the jury to have adopted a part of 
the plaintiff's invention, the patent had been infringed. The jury 
found that " the sending of signals to intermediate stations was a new 
invention of the patentees, and had been adopted by the defendants." 
There was a distinct claim in the specification for this improvement, 
and the method of carrying it into effect was pointed out : Held, that 
this was the proper subject of a patent, and that the idea and method 
being obvious and simple did not make' any difference, and that the 
plaintiffs were entitled to a verdict in respect of such finding, although, 
by the defendants' method, signals were sent from as well as to inter- 
mediate stations. The plaintiffs' system was worked by six wires, 
but no specific claim was made to any particular system of making 
signals; the defendants used only one wire, and made the signals in 
a different manner by counting repeated deflexions of the needle : 
Held, that a finding of the jury, *^ that as a whole the system of 
counting with one wire and two needles is not the same as the sys- 
tem of the plaintiffs" did not entitle the defendants to a verdict, the 
plaintiffs' claim not being to any particular system, but to the parti- 
cular improvements pointed out in his specification. Electric l^ete- 
graph Company v. ^rett and Little, 20 Law J. (N. S.) C. B. 123. 

2. Specijication. —In the specification of a patent for *^ improve- 
ments in looms for weaving" the plaintiff declared that his improve- 
ments applied to that class of machinery called power-looms, and 
consisted ^^ in a novel arrangement of mechanism designed for the 

{>urpose of instantly stopping the whole of the working parte of the 
oom whenever the shuttle stops in the shed." He tnen described 
the manner in which that was done in oinlinary looms, and proceeded 
thus, ^ the principal defect in this arrangement, and which my im- 
provement IS intended to obviate, is the frequent breakage of the 
different parts of the loom occasioned by the shock of the lathe or 
slay striking against the ^ frog,' which is fixed to the framing ; in my 
improved arrangement the loom is stopped in the following manner : 
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I make use of the 'swell' and the ' stop*rod' finger as usual ; the con- 
struction of the latter however is somewhat modified, being of one 
piece with the small lever which bears against the ' swell/ but instead 
of its striking against a stop, or ' frog' fixed to the framing of the 
loom, it strikes a^inst a stop or notch upon the upper end of a ver- 
tical lever, vibratmg upon a pin or stud. The lever is furnished with 
a small roller or bowl, which acts against a projection on a horizontal 
lever, causing it to vibrate upon its centre, and throw a clutch box 
{which connects the main-drivmg pulley to the driving-shaft) out of 

gear, and allows the main drivine-puUey to revolve loosely upon the 
riving-shaft, at the same time tnat a projection on the lever strikes 
against the spring handle and shifts the strap; simultaneously with 
these two movements the lower end of the vertical beam causes a 
break to be brought in contact with the fly-wheel of the loom, thus 
instantaneouslv stopping everv motion of the loom, without the 
slightest shock." After the date of the plaintiff's patent the de- 
fendant obtained a patent for '^ improvements in and applicable to 
looms for weaving, and amongst them he claimed a novel arrange- 
ment of apparatus for throwing the loom out of gear when the shuttle 
failed to complete its course. In the defendant's apparatus the 
clutch-box was not used, but instead of it, the stop-rod nnger acted 
on a loose piece or sliding frog ; and instead of a rigid vertical lever, 
as in plaintiff's machine, the defendant used an elastic horizontal 
lever, and by reason of the pin travelling on an incline plane, the 
break was applied to the wheel gradually, and not simultaneously. 
The jury found that the plaintiff's arrangement of machinery for 
stopping looms, by means of the action of the clutch-box, in com- 
bination with the action of the break, was new and useful ; also, that 
the plaintiff's arrangement of machinery for bringing the break into 
connection with the fly-wheel was new and useful ; and that the de- 
fendant's arrangement of machinery for the latter purpose was sub- 
stantially the same as the plain tifi^s : Held, upon these findings, first, 
that the specification was good; secondly, that the defendant had 
infringed the patent. Sellers v. JDickinson, 5 £xch. 312. 

PAYMENT OF MONEY INTO COUnT.-- Effect of in 
tori. — Payment into court in tort has the same effect as payment 
into court in actions of indebitatus assumpsit, namely, that of ad- 
mitting a cause of action, with damages, amounting to the sum paid 
into court. Stori/ v. Finnis, 20 Law J. (N. S.) Exch. 144. 

PERJURY. — 1. Arbitrator. — A<^ a defendant in a suit, tried 
before a county court judge, gave false evidence before an arbitrator 
to whom the suit was inferred, and before whom A. was sworn : 
Held, that under stat. 9 & 10 Vict, c. 95, s. 77, the arbitrator had no 
authority to administer on os^h, and therefore A. was not liable to be 
indicted for injury. Reg. v. HaUetty 2 Or. Gas. 237. 

2. Identity. — Indictment for perjury : Held to contain sufficient 
averments of the identity of the party respecting whom the perjury 
was committed. Reg. v. Bennett^ 2 Or. Gas. 240. 
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PLEADING.— I. To a plea of Mt-off in debt on simple contract 
the plaintiff replied as to 492. Ifir. lOd. parcel of the debt, that the 
causes of setFoff, so ftir as the same related to 49/. 16s. lOd., did not 
accrue within six jears, concluding with a verification ; and, as to 
the residue of the causes of action, the plaintiff says that he was not 
nor is indebted modo et form4, concludmg to the country : Held, on 
special demurrer, that the replication was bad. The plamtiff should 
in such case reply that part of the subject-matter of the set-off is 
barred by the statute, ana that he is not indebted to the defendant in 
any sum which (excluding the part so barred) equals the amount of 
the plaintiff's demand, mead v. Bashfordf 5 Exch. 336. 

2. Accord and satisfaction. — A plea to the further maintenance of 
an action on the case stated, that it was agpreed between the plainti£& 
and the defendants that the defendants should do certain things, and 
that the action and causes of action included in the same should be 
settled, satisfied, discharged and terminated by the arrangement and 
agreement before mentioned. The plea then averred performance, 
by the defendants, of some of the thmgs, and readiness and willing- 
ness to perform the others: Held, that uie plea was bad, as it did not 
distinctly aver that the plaintifis accepted the agreement in satisfaction 
and discharge of the causes of action. HaU y. Flockton, 20 Law J. 
(N. S.) Q. B. 208. 

3. Argumentativeness. — In an action on the indebitatus counts, 
the defendant pleaded that the debt was due for certain hops bar- 
gained and sola, that the plaintiff produced a sample at the bargain 
and sale, and promised to deliver the hops equal m quali^ and de- 
scription to the sample, and that the hops were not equal in quality 
and description; wnerefore the defendant refused to accept them, 
and broke ois promise. On special demurrer the plea was held bad, 
as amounting to the general issue. SembUf that on a sale of specific 
goods, with a warranty that they correspond to a sample, the vendee 
cannot refuse to receive them on account of their not corresponding, 
without an express condition to that effect; but that he is left to 
bring his cross action, or to avail himself of the breach of warranty 
in redaction of damages in an action for the price. (Commenting on 
Street v. Blay, 2 B. & Ad. 45a) The decUiration claimed 1000/. 
for goods sold and delivered, goods bargained and sold, and on an 
account stated. The plea, pleaded as to 1912., parcel, &c., averred 
that the debt to that amount was for goods bai^ined and sold. 
Q^mre, whether the plea would not have been bad, on special de- 
murrer, for attempting to limit the plaintiff in his proof as to the 
sum of 191/. Damson v. CoiUs, 20 L. J. (N. S.) C. B. lia 

4. Costs — Action for debt-^Sepatnte pkas — Payment into court. 
— Debt for work and labour. Pleas, first, except as to lOL, parcel, 
&c., never indebted; secondly, as to 10/., other parcel, &c., payment; 
thirdly, as to 10/., excepted, payment into court of 10/. Ix., in full 
satisfaction of the said sum of 10/. and damages by reason of its 
non-payment. Replications, ioining issue on the first plea; travers- 
ing the payment allied in the second plea; and to toe third plea. 
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that the plaintiff accepted and took out of court the amount paid in, 
in satisfaction of the causes of action in that plea aleged, and prayed 
judgment for his costs in that respect. A verdict was found for the 
plaintiiBT, on the plea of never indebted, for lOZ. beyond the sum paid 
into court, and for the defendant on the second plea : Held, that the 
plaintiff was entitled, under Reg. Gen. Trin. Term, 1 Vict, to have 
allowed him on taxation all his costs of suit in respect of the cause 
of action to which the plea of payment into court had been pleaded, 
including the costs of the replication to that plea. Rumhehw v. 
Whalley, 20 L. J. (N. 8.) Q. B. 262. 

5. Declaration — Express promue — Oood consideration, — Decla- 
ration stated that heretofore, to wit, &c., in consideration that the 
plaintiff then, through placing confidence in the defendants, that 
they were then acting fairly by the plaintiff in then recommending 
the plaintiff to purchase of the defendants, on their recommendation, 
211 pockets of hops, at 6^. the cwt., the defendants promised the 
plaintiff that they were not then abusing the said conndence of the 
plaintiff, in recommending the purchase at the said price ; that the 
plaintiff, relying on the said promise, did then, to wit, on the day 
and year aforesaid, through placing confidence in the defendants that 
they were at the time of the said promise acting fairly by the plain- 
tiff in then recommending him to purchase at the said price. The 
declaration then alleged that the defendants broke their said promise 
in this, that at the time of making it they were abusing the plaintiff's 
confidence in this, that at the time of their said recommendation the 
hops were worth only 50«. the cwt., as the defendants then well 
knew, by means whereof the plaintiff had sustained damage, &;c. : 
Held, on motion in arrest of judgment, that the declaration disclosed 
a good consideration for the defendants* express promise. West v. 
Jackson, 20 L. J. (N. 8.) Q. B. 241. 

6. General issue, — A plea that the promise sued upon was a pro- 
mise to answer for the debt of another person, and that there was no 
agreement, or memorandum or note thereof in writing, and signed 
by the defendant, is bad, as amounting to the general issue. Meed 
V. Lamby 20 L. J. (N. 8.) Exch. 161. 

7. Payment to one of two trustees, — To debt upon bond, the de- 
fendant pleaded as to part, payment in satisfaction, post diem, under 
4 & 5 Anne, c. 16, s. 12. Payment to one of two trustees binds both. 
Husband v. Dams, 20 L. J. (N. 8.) C. B. 118. 

8. Time and amount — Hire. — When a contract is alleged in 
pleading to have been for a certain time or amount, it is sufficient to 
prove that some specific time or amount was agreed upon, and it is 
not necessary to prove the precise time or amount laid under a vide- 
licet. The declaration stated that the plaintiff promised to hire 
horses from the defendant, and employ them for a certain space of 
time, to wit, for the space of one year, and to pay the plaintiff for 
the use thereof certain hire and reward, to wit, 50/. a year for each 
of the horses, payable quarterly: Held, that the allegations after the 
videlicet were immaterial; that although it was proved that the 
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hiring was for a week^ and from week to week, at the hire of 501. a 
year for each horse, payable weekly, there was no fatal variance; 
that the words ^* hire and reward/' include time as well as amount, 
and therefore the words " payable quarterly" were covered by the 
videlicet as well as the sum. Harris v. Phillips, 20 L. J. (N. S.) 
C. B. 12. 

9. Trover, — The plea of not ffuilty in trover puts in issue not 
merely the conversion in fact, but tne wrongful conversion. The case 
of SatinclifFe v. Hardwicke, 2 Cr. M. & R. 1 ; S. G. 4 Law J. Rep. 
(N. 8.) £xch. 161, is in that respect overruled. In trover for furni- 
ture by the assignees of a bankrupt, the defendant justified the sei- 
zure under a judgment and execution against the goods of the bank- 
rupt before his bankruptcy : Held, on demurrer, that the plea was 
bad, as amounting to not guilty. Youna and others, assignees of 
Robinson, v. Cooper, 20 L. «f. (N. S.) £xch. 136. 

POWER OF APPOINTMENT.— G^e««raZ or limited to chU- 
dren. — M. B. being seised in fee of certain premises, and also pos- 
sessed of certain stock, by settlement prior to her marriage with J. 
C, assigned the said stock in trust aner marriage for her separate 
use, or such person or persons as she should by deed appoint, and 
conveyed her said real property in trust for herself, until her mar- 
riage with J. C, and tnen to her separate use during their joint 
lives, and after her decease to the use of her husband, tT. C, for life, 
and after his death, to the use of the child and children of the said 
M. B. by the said J. C, or other person or persons, and of such 
estate, and subject to such powers and provisoes as the said M. B. 
should, notwithstanding her said intended coverture, by deed ap- 
point : Held, that the power of appointment could only be exercised 
m favour of the child or children of M. B. by J. C, or other after- 
taken husband. Doe d. Beech v. HaU, 20 L. J. (N. S.) Exch. 161. 

PRACTICE. — ^1. Amendment of declaration after trial. — The 
plaintiff, a customer of a banking firm, having brought an action 
against the firm, was nonsuited on the ground that two of the de- 
fendants were not members of the firm at the time of the accruing 
of the cause of action. Negociation on the subject of the action had 
been going on for several years, during which the defendants had 
not questioned their liability to be sued, and in a bill in equity filed 
by them against the plaintifi^ after pleading, and before trial, had 
stated that the liabilities of the previous firm had been transferred to 
themselves, and further stated who the members of the firm were 
when the cause of action accrued. The court, to prevent the opera- 
tion of the Statute of Limitations, set aside the nonsuit, and gave 
the plaintiff leave to amend the declaration, by striking out the two 
defendants who had been erroneously included in the action. Craw- 
furd V. Cocks and others, 20 Law J. (N. S.) Exch. 169. 

2. Plea puis darrein continuance — Withdrawal of. — To an action 
on a recognizance of bail, the defendant pleaded, nrst, no record of 
such recognizance ; secondly, no writ of ca. sa. ; and thirdly, pay- 
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ment. The plaratifF having ohtained judgment on the first two pleas, 
the issae of the third came on for trial at nisi prins, when the defend* 
ant tendered a plea puis darr^un continuance! which was accepted hy 
the judge, and the jury discharged from trying the issue joined: 
Held, that the plea puis darrein continuance was properly received, 
as it was a waiver of those pleas which only remained to be tried. 
Wagner v. Imhrie, 20 Law J. (N. S.) Exch. 235. 

3. Witness — Competency of creditor — Misdirection on collateral 
points.-^ A. creditor, who is a party to a deed of assignment by his 
debtor to a trustee for creditors, is a competent witness for the trustee 
in an action to enforce the deed. Where a judge, in summing up to 
the jury, mistakes the law upon a collateral point, upon which a bill 
of exceptions would not lie, a new trial will not be granted as of 
right; but the court will exercise its discretion according to its opinion 
of the result being in accordance with the justice of the case. Black 
V. Jones, 20 Law J. (N. S.) Exch. 152. 

And see Variance. 

PRINCIPAL AND A.G^'^l!.--\. Asmmpsit on charter-party. 
— Declaration on a charter-party, alleging it to be made " between 
the defendant, therein descrioed as the owner of the good ship or 
vessel called, &c. of the one part, and the plaintiff, merchant and 
freighter, of the other part/' The defendant pleaded non-assumpsit. 
The charter-party, proauced at the trial, was expressed to be made 
hetween the defendant of the one part, and the piaintifT, as ^' agent of 
the freighter," of the other part, and amongst other things stipulated 
that, " bein^ concluded on hehalf of another party, it is agreed that 
all responsibility on the part of S. (the plaintiff) cease as soon as 
the cargo is shipped." No principal was named in the charter-party, 
and it appeared irom other evidence that the plaintiff was in point of 
fact himself the real freighter, and not merely an agent in the matter: 
Held, that the plaintiff was entitled to sue as principal for a breach 
of the charter-party, notwithstanding that he had contracted as agent; 
and that the above stipulation, applying only to his character of agent, 
had not the effect of limiting his responsibility as principal. Schmalz 
V. Averyy 20 Law J. (N. S.) Q. B. 228. 

2. Ship — Bill of lading. — The master of a ship has no general 
authority from the owner to sign bills of lading for goods not received 
on board ; and all persons taking a bill of lading by indorsement or 
otherwise have notice that his authority is limited to signin? bills 
of lading for goods received on board. Therefore where a bill of 
lading, signed hy the master in the usual form, but for goods which 
were never received on board, had to be deposited, according to the 
custom of merchants, with the plaintiffs by the parties to whom the 
master had delivered it, as a security for advances from the plaintiffs 
to them, and had been indorsed by them to the plaintiffs, together 
with a bill of exchange drawn by tLem, and afterwards dishonoured 
owing to the non-delivery of the goods mentioned in the bill of lading: 
it was held, that the plaintiffs could not recover, in an action on the 
case against the owners of the ship, the amount of which the bill of 
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lading, if true, would have been a good securitj. Chrant v. Norwayy 
20 Law J. (N. 8.) C. B. 93. 

PRINCIPAL AND SURETY.— -Raf« of interest— Damages. 
— Where the grantor of an annuity had covenanted with his surety 
to pay the annuity, but had failed to do so, and the surety had in 
consequence been compelled to make the payments of the annuity as 
they fell due : Held, that in an action on the covenant by the surety 
against the grantor, the jury were at liberty to award as damages for 
the breach of covenant, not only the amount of the principal* sums so 

C aid, but also interest on such principal sums; and tnat as the grantor 
ad stated an account allowing interest on some previous payments, 
at the rate of 5/. per cent., the jury were on this occasion at liberty, if 
they pleased, to calculate the interest at the same rate. Petre v. 
Duncombe, 20 Law J. (N. 8.) Q. B. 242. 

PRISONER. — ^The defendant was taken in execution upon a ca. 
sa. at the suit of the plaintiff in June, 1841. In August in the same 
year, the plaintiff lef% England, and was shortly aAerwards seen at 
St. PetersDurgh, but had never been heard of since. Upon an affi- 
davit of these facts, and showing reasonable ground to induce them 
to believe that the plaintiff was <dead, and alleging that proper search 
had been made, and no trace of a will or grant of admmistration 
found, the court (in 1849) ordered the defendant to be discharged 
from custody, without regard to any supposed lien of the attorney of 
costs. Camp v. PotBy 8 C. B. 375. 

PRODUCTION OF STAMPED COPY AT TRIAL WHERE 
ORIGINAL IS LOST. — In an action founded upon a document, in 
which both parties have an interest, and which was in the possession 
of one, but is said by him to have been lost, a judge cannot order that, 
if such party does not produce the document to be stamped, a cop^ 
duly stamped shall be read in evidence at the trial : and tnat the ori- 
ginal shall not then be produced on the other side, nor objection taken 
to the want of a stamp on the original. The court rescinded such an 
order, after it had been enforced by the judge at nisi prius, and made 
a rule of court. Rankin v. Hamilton^ 15 Q. B. 187. 

PROMISSORY NOTE.— 1. Ifoneof two makers of a joint and 
several promissory note gives the holder a deed of mortgage to secure 
the amount, with a covenant to pay it, the other maker is not therebv 
discharged ; for the remedy on the specialty is not co-extensive with 
the remedy on the note. Ansell v. Bahevy 15 Q. B. 20. 

2. A note payable to the order of the maker, and by him indorsed 
in blank, may be treated as a note payable to bearer ; and that not- 
withstanding there is a memorandum at the foot of the note indi- 
cating a particular place of payment. Masters v. Baretto, 8 C. B. 
433. 

3. The defendant, a director and shareholder in a joint-stock com- 
pany, together with three others, made the following promissory note: 
— ** We, the directors of the Royal Bank of Australia, for ourselves 
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and the other shareholders of this company, jointly and severally 
promise to pay to H. W. or bearer, on, &c. the sum of, &c. for value 
received on account of the company. Signed, A. B., C. D., £. F., 
Directors." The defendant having been sued thereon in his individual 
character: Held, that the case did not fall within the Joint-Stock 
Companies Winding-up Act, 11 & 12 Vict. c. 45, s. 7^; and that there 
'was no ground for staying the action^ until the plaintiff should have 
proved his debt before the Master appointed to wind up the affairs of 
the company. Penkivil v. Connelly o Exch. 381. 

4. Plea of no consideration. — A plea to an action on a promissory 
note, alleging ^' that the note was given without consideration," and 
stating '^ that it was obtained from the defendant, upon a representa- 
tion by the plaintiff that a sum of money was owing from the defend- 
ant to the plaintiff by virtue of an indenture, whereas no such sum was 
owing," is a good plea of no consideration, without alleging that the 
representation was '' fraudulently" made, or that it was a representa- 
tion of a matter of fact. Such a plea, with the addition of the word 
'' fraudulently" in the statement of the misrepresentation, is sufficiently 
proved by a finding that the note was given upon the faith of an in- 
nocent misrepresentation of a matter of law by the plaintiff, and the 
word '* fraudulently" mav be rejected as surplusage. SouthaU v. 
m^gy 20 Law J. (N. S.) 'C. B. 145. 

RAILWAY. — 1. Compensation— Contingent damage — Injury to 
land — Flood waters, — A railway company being about to construct 
their line over certain land of W. C, it was by agreement referred to 
an arbitrator to fix the amount of money paid by the company to 
W. C. as the price of the land to be purchased as well as for the 
injury done to his remaining estate, by severance or otherwise, and to 
determine what bridges, arches, culverts, &c. should be made. The 
arbitrator awarded 7^900/. as the amount of compensation, and 
directed what works should be constructed. The money was paid 
to W. C, and the works directed were >ione : Held, that this sum 
covered all damage known or contingent by reason of the construc- 
tion of the railway on the lands purchased, and all other damage 
arising from the construction of the railway at other places, which 
was apparent and capable of being ascertained and estimated when 
the compensation was awarded, but that it did not include any con- 
tingent and possible damage which might arise afterwards by the 
works of the company at other places which could not have been 
foreseen by the arbitrator. A railway was constructed across certain 
low lands adjoining the river D., over which the flood waters of that 
river used to spread themselves. These low lands were separated from 
the plaintifl^s lands by a bank constructed under certain drainage 
acts which protected the plaintiff's lands from floods. By the con- 
struction of the railway without sufficient openings the flood waters 
could not spread themselves as formerly, but were penned up and 
flowed over the bank upon the plaintiff's lands. There was no 
express clause in their act obliging the railway company to make 
openings for flood waters in that aistrict, but there was a general 
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proyision that they should make openings when the railway crossed 
any public drains, embankments or works in anr drainage district: 
Hela, that although they might not be compellable by mandamus to 
make openings for the flood waters in that district, yet that an action 
would lie against the company for the injury to Dlaintifirs lands. 
Lawrence y. Oreat Northern UaUway Company ^ 20 Law J. (N. S.) 
Q. B. 293. 

2. 5 if 6 VicU c. 66. — A railway company is, under 5 & 6 Vict 
c. 66, s. 9, bound to keep the gates at tne ends of leyel crossings 
closed against all persons or cattle upon the highway, whether law- 
fully there or not, and they are liaole to any injury arising from a 
breach of that duty. In an action on the case against a railway com- 
pany for not keeping gates closed across the ends of a highway which 
crossed the railway upon a leyel, pursuant to 6&6yict. c. 66, s. 9, 
whereby two horses of the plaintin, " then lawfully being on the said 
highway, strayed upon the railway and were killed," the defendants 
trayersed that the horses were lawfully on the highway. It appeared 
that the horses haying been put into a field of the plaintiff's, the fences 
of which were sufficiently sound for ordinary purposes, had acci- 
dentally escaped and got into a public road, and tnence along the 
highway through the gate upon the line of the railway : Held, that 
as against the company the norses were lawfully upon the highway. 
Quisre, whether the horses could, under these circumstances, haye 
been distrained by the owner of the soil of the highway or impounded 
by the surveyor. Fawcett y. York and North Midland Railvoay 
Company^ 20 Law J. (N. S.) Q. B. 222. 

3. Lands Clauses Consolidation Act — 8 Vict. c. 18, «.86. — Under 
section 39 of the Lands Clauses Consolidation Act, the promoters of 
a railway company may properly issue their warrant to summon a 
compensation jury to the sheriff of the county where the lands are 
situated, although the under-sheriff be interested as a shareholder in 
the company. In such a case, the sheriff should either take the 
inquisition in person or appoint some disinterested deputy. Where 
the promoters of a railway company haye entered upon and taken 
land under the provisions of section 86 of the Lands Clauses Con- 
solidation Act within the period prescribed for exercising their com- 
pulsory powers, their continuance in possession after that period 
without making compensation to the owner of the land does not 
render their original entry unlawful. In an action for injury to land, 
the defendants (a railway company) pleaded that they entered on the 
plaintiff's land under section 86 of tne Lands Clauses Consolidation 
Act, before the expiration of the prescribed period, continued in pos- 
session, and in the due and lawful exercise of the powers of the said 
act committed the grievances complained of. The plaintiff replied 
(admitting the statute) de iniurili ansque residue causae : Held, that 
the replication was bad, as the plea claimed an interest in land, and 
the replication traversed an authority in law by the denial of acting 
under the statute. Worsley v. South Devon Railway Company^ 
20LawJ. (N.S.)Q.B. 264. 
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4. Lands Clauses Consolidation Act — 8 Vict, c. 18, s. 85 — Com- 
pulsory powers — Limits of deviation. — The ascertaining the amount 
of compensation, after lands have been entered upon and taken under 
section 85 of the Lands Clauses Consolidation Act, is no exercise of 
a compulsory power on the part of the company. Section 68 applies 
to the case of lands entered upon and used under section 85, and the 
landowner is in such case bound to initiate proceedings for settling 
the compensation. Where a railway company have complied with 
the provisions of section 85, and have entered upon and taken land 
"within the prescribed period for exercising their compulsory powers, 
their continuance in possession after the prescribed period, without 
having the compensation assessed and the land conveyed to them, is 
not unlawful, and an ejectment cannot be maintained against them 
under such circumstances. A. was the owner of a field, the whole 
of which was contained in the books of reference of a railway com- 
pany, but fifteen perches of it lay beyond the limits of deviation laid 
down in the plans. The Company served a notice upon A. requiring 
part of the field for the purpose of the railway. A. then gave notice 
to the company that if they took part they must take the whole, to 
which they agreed. A. afterwards receded from his notice. The 
company then entered upon the whole, under section 85 of the Lands 
Clauses Consolidation Act: Held, that the question whether the 
fifteen perches were necessary for the works was for the jury, and 
also that A., having required the company to take the whole, could 
not object that their entry on that portion was unlawful. The ex- 
pression " deviation" in 8 Vict. c. 20, s. 15, is used with reference to 
the medium filum of the railway as laid down in the parliamentary 
plans. Doe d. Armistead v. The North Staffordshire Railway 
Company, 20 Law J. (N. S.) Q. B. 249. 

RAILWAY ACT. — Condition precedent — Power to make calls — 
Fower to take lands. — The 22nd sect, of the Waterford, Wexford, &c., 
Railway Act, enacts, that when 1,500,000/. shall have been sub- 
scribed it shall be lawful for the company to put in force all the 
powers of the act, and of the acts therein recited, as regards that 
portion of the said railway situate, &c. : Held, that the raising of 
this sum was not a condition precedent to the power of the company 
to make calls, but only to their exercising the compulsory powers of 
taking lands, &c. Waterford, Wexford, Wicklow ana Dublin 
Railway Company v. Dalhiac, 20 Law J. (N. S.) Exch. 227. 

RAILWAY COMPANY. — Covenant for compensation— Con- 
strtiction of. — ^The declaration stated that the defendants were pro- 
visional directors of a certain company of, and promoters of a bill in 
parliament for making a railway from £. to P., and that by articles 
of agreement between them and the plaintiff it was witnessed, that in 
consideration of the covenants thereinafter contained the plaintiff 
covenanted that he would accede to the bill, and the defendants cove- 
nanted that in the event of the bill passing into a law the company 
should pay him for so much of his land as should be intersected by 

B2 
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the railway at the rate of 120/. per acre ; and, secondly, that they 
should pay him SOOOZ. in full compensation for the general damage 
which toe railway might do to the mansion, park and estate, including 
the crossing of the road near the park entrance, the lowering the road, 
the obstruction of views, disturbance of privacy of the park, &c., the 
expense of temporary residence during the progress of the works, the 
depreciation as a residence, the additional expense in the caltiyation 
of farms by the alteration of the road, and all other damage to be 
done to the mansion and park. Averment, that the plaintiff did 
assent to the bill, and the same passed into a law ; that tne company 
entered on the plaintiff's lands and cut down trees, &c., and although 
twenty-seven acres were intersected and severed by the railway, and 
the park and mansion deteriorated, yet neither the company nor the 
defendants had paid the plaintiff 120Z. per acre, nor the 3000Z. Fourth 
plea, that the company did not enter on the plaintiff's land. Fifth, 
that the quantity of the plaintiff's land intersected by the railway was 
not required by the company for the purposes of the railway, nor was 
it severed from the remainder of the fields : Held, per Parke B. and 
Piatt B., that the defendants were bound by their covenant to pay 
the plaintiff the sum of 3000/. immediately after the passing of the 
act, although the railway had not been constructed, nor any damaee 
done to the plaintiffs land ; dissentiente Pollock, C. B., who held 
that the plaintiff was not entitled to the 3000/. until his land should 
have been taken or some damage done. Bland v. Crowley, 20 
Law J. (N. 8.) Exch. 218. 

RECEIVING.— On the trial of an indictment containing counts 
for stealing, and for receiving the property of A. knowing it to be 
stolen, evidence of the possession by the prisoner of other property 
stolen from other persons at other times, is not admissible to prove 
either the stealing or the receiving. Reg, v. George, 2 Cr. Cas. 264. 

REPLEVIN. — Court baron of the honour of Pontefract. — The 
court baron of the honour of Pontefract was an immemorial court, 
and the lord had power to grant replevins and hold pleas in replevin, 
and also to hold pleas in all personal actions arising within the juris- 
diction up to 40*. By the 17 Geo. 3, c. 15, the jurisdiction was 
extended to 51., but there was a proviso that all plaints in replevin 
should be had and be proceeded in, and be removable in the same 
manner, as if the act had not passed. By the 2 & 3 Vict. c. 85, s. 1, 
after reciting the 17 Geo. 3, c. 15, it was enacted, that " the present 
jurisdiction and practice of the court baron of the honour of Ponte- 
fract shall (with certain exceptions) cease and determine ; and thence- 
forth the said court shall be constituted and be a court of record under 
the name of the court of the honour of Pontefract. The 4th section 
extended the jurisdiction of the court to 15/. The 56th section enacted 
that, six months after the passing of any general act for the recovery 
of small debts, the operation of which should interfere with the power 
civen to the said court by this act, " every clause, matter or thing^ in 
the act contained which shall extend or be construed to extend to give 
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to the court hereby appointed any local or separate jurisdiction shall 
cease and determine." The act did not specincally mention replevins. 
By the 9 & 10 Vict. c. 95, s. 5, (the County Courts Act,) power was 
given to the Queen in Council to order that any court holaen for the 
recovery of debts under the provisions of certain acts, specified in 
schedules A. and B., should be held as a county court, with power 
to alter or vary the districts ; and it provided, " that from ana after 
the time mentioned in any such orders, the act or acts under which 
Buch court is now constituted, as far as the same relate to the esta- 
blishment or jurisdiction or practice of a court for the recovery of 
small debts or demands, shall be repealed, but not so as to revive any 
act thereby repealed;" and the 6th section enacted, that as soon as a 
court should be established under the aforesaid powers, " every act 
of parliament heretofore passed, so far as the same respectively relate 
to or affect the jurisdiction and practice of the court so established, or 
ordered to be holden as a county court, shall be repealed." By the 
119th and 120th sections, actions of replevin are directed to be brought 
without writ in the courts held under the act, and the plaints are to 
be entered in the court holden for the district. The 2 & 3 Vict. c. 85, 
was specified in schedule A., and an order was duly made establish- 
ing a county court for the district included within the jurisdiction of 
the court of the honour of Pontefract, as modified by that act. The 
defendant, being the landlord of certain premises occupied by the 
plaintifi^, seized as a distress for rent certain cotton spinning machines, 
which were fixed by screws, some into the wooden floor) and some 
into lead, which had been poured in a melted state into holes in the 
stone for the purpose of receiving the screws. The machines having 
been replevied by a replevin issued out of the honour court of Ponte- 
frpict, the defendant entered and seized them a second time : Held, 
first, in the absence of evidence that any replevins had been issued 
from the court baron of the honour of Pontefract, except in cases 
where there was jurisdiction to try the plaints, that after the constitu- 
tion of the new county courts no replevin could be issued from the 
court baron. SemhUj there may be a franchise of granting replevins 
independently of the franchise of trying the plaints. Held, secondly, 
that the machines never became part of the freehold, and were dis- 
trainable. Hellawell v. Eastwood^ 20 Law J. (N. S.) Exch. 154. 

REVENUE.— Customs Acts, — The owner of a vessel who know- 
ingly lets his vessel that it may be employed in a smuggling adventure, 
and the cargo of which is unshipped without the duties being paid, is 
liable to the penalties under the 8 & 9 Vict. c. 87, s. 46, as a person 
"concerned" in the illegal unshipping of the goods. Attorney- General 
V. Bobson, 20 Law J. (N. S.) Exch. 188. 

SCIRE FACIAS. — Pleading — Joint-stock company. — Scire 
facias against a member of a company completely registered under 
the Joint-Stock Companies Act, 7 & 8 Vict. c. 110, to obtain satis- 
faction of a judgment and execution against the company, the plaintiff 
having failed to obtain' satisfaction of the said judgment by execution 
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against the property and effectB of the company, conclading with a 
verification. Secondly, that no rule or order of the court or a judge 
had been obtained for leave to issue the scire facias. Replication to 
the first plea, that due diligence was used to obtain satisfaction by 
execution against the property of the company, concluding to the 
country: Held, upon demurrer, that the wth section of the 7 & 8 
Vict. c. 110, was cumulative only, and did not preclude the plaintiff 
from proceeding by scire facias to obtain satisfaction of his judgment 
from the defendant under the 66th section. Held, also, as to the 
pleading, first, that the second plea was bad; secondly, that the 
replication was sufficient, and properly concluded to the country. 
Marson v. Lund, 20 Law J. (N. S.) Q. B. 190. 

SET-OFF. — Payw»tfw< after action hrouaht^ Nominal damages. 
— ^Where the plaintiff at the trial proved a debt of 11/. 18*. Irf., and 
the defendant established a defence under one plea as to 18«., under 
a set-off as to 11. 8«., and also a payment of 4/. after the commence- 
ment of the suit, thus affording an answer to the whole of the plaintiff's 
demand : Held, that the payment having been made aflter the com- 
mencement of the suit, the plaintiff was entitled to a verdict, with 
nominal damages, on the plea of set-off. Spradbery v. OiUamy 20 
Law J. (N. S.) Exch. 237. 

And see Pleading. 

SHIP.— 7\'?»« of sailing. — The plaintiff, who resided in Ireland, 
having applied to the defendants' emigration agents in London 
respecting a passage for himself and family on board their ships to 
Australia, received in answer a letter in which they agreed to convey 
him and his familv for 65/. This letter was written on the fly-sheet 
of a printed circular headed '^ Emigration to Australia," and which 
(inter alia) stated that ships '' will be despatched on the appointed 
days (wind and weather permitting^ for which written guarantees 
will be given." Then followed a list of ships, amongst which the 
" Asiatic" was named as to sail from London on the loth of August 
and from Plymouth on the 25th. In another part of the circular it 
was stated : — " Passengers from Ireland can readily join at Ply- 
mouth. A deposit of one-half the passage -money to be paid at the 
time the berths are engaged, the balance to be paid prior to granting 
the embarkation order." The plaintiff engaged a berth on board the 
''Asiatic," and paid the defendants 32/. IO5. as a deposit, but no written 
guarantee was given. The " Asiatic" did not arrive at Plymouth 
until the 3rd of September, although not prevented by wind and 
weather. The plaintiff's berth was kept vacant from London to 
Plymouth : Held, that the statement in the circular was not a mere 
representation, but a warranty, that the " Asiatic" would sail on the 
days appointed; and that as she did not the plaintiff was justified in 
taking a passage on board another vessel, and was entitled to recover 
from the defendants the amount of the deposit and the expenses he 
had been put to by the delay at Plymouth. Cranston v. Marshall, 
5 Exch. 305. 
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SLANDER. — 1. Charge oj felony, — A declaration in slander, 
after stating as inducement tnat the defendant intended to impute 
felony to the plaintiff, set out the slanderous words as follows : — " I 
(the defendant) have a suspicion that you (the plaintiff) and B. have 
robhed my house (meaning thereby that the plaintiff had feloniously 
stolen certain gooos of the defendant), and therefore I take you into 
custody :" Hem, that the judge rightly directed the jury in stating 
tbe question to be whether the defendant meant to impute an absolute 
charge of felony or only a suspicion of felony, and that if the jury 
believed the latter the verdict ought to be for the defendant. Tozer 
V. Mashfordy 20 Law J. (N. S,) Exch. 225. 

2. PrivUeaed communication — Evidence of malice, — ^A communi- 
cation made bona fide in performance of a duty, or with a fair and 
reasonable purpose of protecting the interest of the party making it, 
is privileged, and the onus of proving malice lies on the plaintiff. 
Before the question of malice can be submitted to the jury, the 
evidence must raise a probability of malice, and be more consistent 
wth its existence than with its nonexistence. The plaintiff who had 
been discharged on a charge of .theft from the defendant's service 
afterwards came to the defendant's house to receive wages due to him, 
and then had some communication with the defendant's servants, 
when the defendant said to his servants, '' I have dismissed that man 
for robbing me, do not speak to him any more in public or in private, 
or I shall think you as bad as him :'^ Held, first, that this was a 
privileged communication ; secondly, that there was no evidence of 
malice to go to the jury. Sommervill v. Hawkins, 20 Law J. (N. S.) 
C. B. 13L 

STAMP ACT. — 55 Geo, 3, c. 185. — An assignment of a policy 
of assurance as security for a debt, with a proviso for redemption on 
payment, is a mortgage within the 55 Geo. 3, c. 184, sched. pt. 1, 
and therefore requires an ad valorem stamp. Caldwell v. Dawson, 
5 Exch. 1. 

STATUTE. — 1. Contract— Mandamus. — Where commissioners 
under a local act have power to appoint officers at a salary to be paid 
out of the rates raised, the appointment does not create a contract on 
the part of the commissioners to pay the salary. Therefore an in- 
debitatus action will not lie against them for salary, but a mandamus 
or an action on the case is the proper remedy. Bogg v. Pearse^ 20 
Law J. (N. S.) C. B. 99. 

2. Construction of— 34: Oeo, 3, c. xcvii. — Order of justices, vali- 
dity of — The 34 Geo. 3, c. xcvii., an act for building a new shire hall 
for the county of Stafford, enacted (sect 31), that when the said shire 
hall should be completed, it should be for ever insured, supported 
and maintained at the expense of the county of Stafford and the town 
of Stafford, in the proportions following : that one-tenth part of the 
charges should be paid by the mayor, aldermen, &c. of Stafford, and 
the remainder by the inhabitants of the county ; that it should be 
lawful for the county justices to order the shire hall to be insured, 
supported, maintained and repaired as they should think fit, and they 
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should and might order the expenses of the insurance and repairs to 
be paid in the proportions aforementioned. After the completion of 
the hall the sum ot 1000/. was, in pursuance of the act and of an order 
of county justices, expended in insuring and supporting the hall, and 
a tenth part thereof ordered to be paid by the mayor, &c. of Stafford, 
and the remainder by the inhabitants of the county. Subsequently a 
further sum of 28/. 2s, was ordered by the county justices to be laid 
out in repairing the hall, and a tenth part of that sum was ordered to 
be paid by the mayor, &c., and the remainder by the inhabitants of ^ 
the county: Held, first, that the mayor, &c. were bound to pay their 
proportion of the 1000/. actually expended, although they had not 
Deen summoned to oppose the order of justices, nor had any notice 
that it was about to be made ; and secondly, that they were bound to 
pay their proportion of the sum of 28/. 2«., although tnat sum had not 
been expended before the action. Hinckley y. Mayor ^ Aldermen 
and Burgesses of Stafford, 20 L. J. (N. S.) Exch. 171. 

STATUTE OF LIMITATIONS. See Practice and Plead- 

INQ. 

TRIAL. — Special jury, — A special jury cause haying commenced, 
it was discovered that there were thirteen jurymen in the box, where- 
upon the judge adjourned the cause, and being unable to discover 
wnich juryman was last called, discharged the whole jury and re- 
called twelve of them, by whom the cause was tried : Held, that this 
course was regular, and that there was no mistrial. Per Parke, B., 
if the juryman last called could have been discovered, the proper 
course would have been to have discharged him. Muirneaa y. 
Evans, 20 L. J. (N. S.) Exch. 211. 

TROVER. — Deposit of goods — Execution, — Judgment haying 
been obtained against the plaintiff in 1844, he executed a bill of sale 
of his plate to M., to defeat the execution ^ M. afterwards took an 
assignment of the judgment, and in 1848 issued an execution against 
the plaintiff and seizea his goods, whereupon the latter, for the pur- 
pose of defeating the execution of M., deposited the plate with the 
defendant : Held, in an action of trover tor the plate, that the de- 
fendant was entitled to set up the right of M. to it. Semhle, that 
where property pledged to which the pledgor has no title, and which 
he has no ri?nt to pledge, the pledgee is bound to return it to the 
true owner ; nis undertaking, in the absence of a special contract to 
the contrary, being, that he will return it to the pledgor, provided it 
turns out not to be the property of another. Cheesman v. ExceU, 
20 Law J. (N. S.) Exch. 209. 

USURY. — 12 Anne, stat, 2, c, 16—Policy of assurance, — Sir 
J. O. being much indebted, conveyed by indenture to trustees all 
his life-interest in an estate, in trust, without the necessity of his con- 
sent, to convey the same to certain creditors. By another indenture 
of the Ist of July, 1823, between the trustees. Sir J. O., and the 
creditors, it was agreed that the trustees should hold the rents to pay 
annuities, and to divide the rents into two shares proportionate to 
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tbe amount of the debts specified in two schedules to the deed^ the 

portion appropriated to the first schedule to be paid to the creditors 

specified in tiiat schedule equally in discharge of their debts, and 

after satisfying the debts and interest as to the shares appropriated to 

such creditors to apply a competent sum in eficcting and keeping on 

foot policies on the life of Sir J. O., provided that any addition by 

i^ay of bonus to the sums assured should belong to the creditors in 

tbe second schedule in addition to their debts, and be divided in 

proportion to their debts, notwithstanding that the principal and 

interest thereon might be discharged; and in consideration thereof 

all the creditors gave to Sir J. O. leave to live anywhere, without 

molestation to his person or goods by them, provided that if any 

creditor should molest him, his debt should be considered as released, 

and that Sir J. O. might plead such release in bar to any action. 

The trustees accordingly effected assurances, and afler the death of 

Sir J. O. received the sum assured and also a bonus, the whole of 

which was claimed by Lady O., the widow, on the ground of the 

transaction having been usurious as to the creditors m the second 

schedule : Held, first, that the indenture of the 1st of July was not 

Yoid for usury as to the provisions for the creditors in the first 

schedule. 8emble, that the licence to Sir J. O. was not a licence for 

hearing of the debt within the meaning of 12 Anne, st. 2, c. 16, but 

was a relinquishment of his personal liability ; and held, secondly, 

that the indenture was not void for usury as to the provision for 

creditors in the second schedule, nor was it in any respect void for 

usury; held, also, that no action at law would lie at the suit of 

Xiady O. against the trustees, to recover either the balance unapplied 

or the sums received from the insurance office; nor would such 

action lie even if the transaction were usurious as to the creditors in 

the second schedule. O'Brien v. Kenyan (Lord), 20 Law J. (N. S.) 

Exch. 203. 

UTTERING AND PUTTING OFF.— The indictment charged 
A. with having " uttered and put off"" false coin : Held proved, 
although the coin was refused by the party to whom it was ofiered. 
Meg. V. Welch, 2 Cr. Cas. 78. 

VARIANCE.— ^menrfw^n^— 5^ 4 WiU. 4, c. 42, s. 23. -A de- 
claration in assumpsit alleged that, in consideration that the plaintiff, 
at the request of the defendant, would make him such a number of 
aerometers as the defendant should from time to time require, and 
deliver the same when completed, the defendant would accept 
the same and pay for them. Breach, b^ not accepting part, com- 
pleted according to ordor, and discharging the plaintiff fi*om con- 
tinuing the making of other part, commenced to be made according 
to order. It was proved that the original contract was an order to 
make 2000 aerometers, that 300 had been accepted, and the rest were 
in course of being made when the defendant discharged the plaintiff 
from completing them. The judge at nisi prius having allowed the 
declaration to be amended, the court refused to grant a new trial. 
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The parties having agreed to the terms of the ameDdment, and that 
it should be made after the trial was over on the salne day, the 
amendment was not actaallj made antil eieht days after the trial, 
bat in the terms agreed on, and before the rollowing term : Held no 
eround for a new trial. The defendant's affidavits alleged that if 
the declaration had originally contained an allejgation of an order for 
2000 aerometers, he would nave been prepared to show that such an 
order was absurd and impossible : Held insufficient to show that the 
defendant had been prcjuaiced in his defence, in the absence of any 
allc^tion, that 2000 aerometers had not in fact been ordered. Jones 
Y. Mutckinson, 20 Law J. (N. S.) C. B. 114. 

WATERCOURSE.— jDtcerwVm of foater-^MiU.— To an action by 
the plaintiff, as the occupier of a water grist mill, against the defend- 
ant, as owner of land on one side of tne stream, for diverting part 
of the water for the irrigation of his tenant's meadows, the defenaant 
pleaded, first, not guilty; fourthly, that his tenant possessed four 
closes on the bank of the stream above the mill ; that the defendant, 
as the servant of his tenant, diverted small and reasonable quantities 
of water for irrigating the closes, which, excepting such a small 
quantity as was absorbed and used in irrigation, were returned to the 
steam above the mill ; that the diversion was not continuous, but only 
intermittent ; that the quantity of water absorbed and lost was very 
small and " inappreciable ;" and that the diversion caused no damage 
to the plaintiff's mill. It was proved that the diversion was not con- 
tinuous ; that it took place when the stream was full, and that it caused 
no diminution of the water cognizable by the senses. The judge, in 
directing the jury, suggested that the word ** inappreciable" might 
mean so inconsiderable as to be incapable of value or price. QtuBre^ 
whether this was a misdirection. Setnhle, that assuming the word 
'* inappreciable'' to mean something incapable of being estimated or 
valuea, the plea was not proved, and that rejecting that word, the 
verdict on that issue oueht to have been found for the plaintiffs. 
Water is publici juris in this sense only, that all may reasonably use 
it who have the risht of access to it. No man can have any pro- 
perty in the water itself, except in that particular portion which he 
may choose to abstract from the stream, and take into his own pos- 
session, and that; during the time of his possession only. The pro- 
prietor of the adjacent land has the rignt to the usufruct of the 
streams that flow through it, not as an absolute and exclusive right 
to the flow of all the water in its natural state, but subject to the 
similar rights of all the proprietors of the banks on each side, with 
a reasonable enjoyment thereof. An action will lie for the unrea- 
sonable and unauthorized use of the water, although there may be no 
actual damage. The same law applies to the corresponding rights 
of air and light : Held, therefore, in the present case, that as the 
irrigation took place not continuously, but only at intermediate 
periods, when the stream was full, and no damage was done to the 
working of the plaintiff's mill, and the diminution of water was not 
perceptible to the eye, the use of the water by the defendant was 
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reasonable, and was not prohibited by law. Embrey v. OweUy 20 
Law J. (N. S.) Exch. 212. 

WILL. — 1. Charge of debts — Estate of executor, — E. H. by will, 
after charging all his real and personal estate with the payment of his 
debts, funeral and testamentary expenses, and of a certain legacy, 
gave and devised the rents and profits of all his messaa^cs, tene- 
ments, farms and lands, except his Bala houses, to A. H. nis wife ; 
and by the same will he gave her the whole of his personal estate, 
and ampointed her sole executrix : Held, that the Bala houses passed 
to the heir at law of E. H., subject in equitv to the charge of debts, 
and that A. H. had no power to dispose of them for the purpose of 
paying the debts. Doe d. Jones v. Stighes, 20 Law J. (N. 8.) 
Exch. 148. 

2. Posthumous child — Implication. — Where a testator, in con- 
templation of immediate death, devised his lands to his wife for life, 
and remainder in fee to his nephew, with a condition that if his wife 
should give birth to a posthumous child, such child should take to 
the exclusion of the nephew, and afterwards, in the testator's lifetime, 
a child was born : Held, that such child did not take by implication 
under the will. Semble, that White v. Barber cannot be supported. 
Doe d. Blakeston v. JRaslewood, 20 Law J. (N. 8.) C. B. 89. 

WITNESS. — 1. Commission to examine — Taxation of costs. — 
The omission to state time and place, both in the order for a com- 
mission to examine a witness under the 1 Will. 4, c. 22, and in the 
commission itself, amounts, at most, to no more than an irregularity. 
Where, therefore, upon such a defective proceeding being obtained 
solely at the instance of the plaintiff, the attorneys on both sides had 
agreed between themselves to a certain time and place, at which the 
examination under the commission took place, and the witness was 
then and there cross-examined on behalf of the defendant, and after- 
wards, at the trial of the cause, certain letters, proved under the 
commission, were put in evidence without objection : Held, that the 
defendant could not take advantage of the defect in the proceedings, 
80 as to deprive the plaintiff of the costs of such commission, allowed 
him upon taxation. Hawkins v. Saldwin, 20 Law J. (N. 8.) Q. B. 
198. 

2. Competency of person in whose behalf action brought. — A per- 
son entitled to a share in the proceeds of lands, devised to A. in trust 
for sale, is a competent witness in an action brought by A. to establish 
his right to the land. Harding v. Hodgkinson, 20 Law J. (N. 8.) 
Exch. 236. 
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APPRENTICESHIP.— ^/towance-3 ^4 Will. 4, c. 63-2 ^3 
Vict c. 71 — Metropolitan police magistrate, — By the 3 & 4 Will. 4, 
c. 63, 8. 3, indentures for binding parish apprentices within any 
city, &e.y are to be allowed by two justices, one acting for and on 
behalf of the county, and the other for and on behalf of the city, kc.f 
within the limits of which the child is bound. By the 2 & 3 Vict. 
c. 71, s. 14, a single police magistrate, sitting at a police court, may 
do any act directed to be done hy more than one justice. A pauper 
was bound apprentice by the parish of A., which was situate witnin 
the city and liberty of Westminster, into the parish of B., in the 
county of Middlesex. Justices for the county of Middlesex have 
concurrent jurisdiction, and usually act in the liberty of Westminster : 
Held, that the indenture of apprenticeship was properly allowed by a 
single police magistrate. Meg. v. St. George's, Btoomsbury, 20 
Law J. (N. 8.) M. C. 200. 

BASTARDY. — Order of maintenance — Excess of jurisdiction. 
An order of maintenance ordered a person, as putative father, to pay 
a weekly sum for the maintenance of a bastard child from the birth 
of the child. As the application for the order was not made until 
more than two months after the birth, the order was clearly bad as to 
the period between the date of the birth and the time of applying for 
the order. Notice of abandonment of all claini under the order for 
payment anterior to the date of the order had been seryed on the 
putative father : Held, that the order was yalid, and might be enforced 
against the putative father in respect of the weekly payments which 
became due after the date of the application to the magistrates. Reg. 
V. Green, 20 Law J. (N. S.) M. C. 168. 

CERTIORARI. — To remove order of sessions — Affidavit of 
service on justices — Justices' names appearing in capiion.-^The affi- 
davit of service of notice of an intention to apply for a certiorari to 
remove an order of sessions under the stat. 13 Geo. 2, c. 18, s. 5, 
stated that the notice was served on A. B. and C. D., acting as jus- 
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tices of the peace for the said connty of S. at the said general quarter 
sessions of the peace. The order of sessions, which purported to be 
inade on the day to which the affidavit referred, contained in the 
caption the names of A. B. and C. D., who were two of the justices 
by and before whom the order was made, and that no presumption 
could be drawn that they were present when the order was made 
from the circumstance of their names appearing in the caption. Meg. 
V. St Jamesy Colchester (Inhabitants of), 20 Law J. (N. S.) M. C. 

COPYRIGHT OF DESIGNS.— 6 ^ 7 Vict c. 66-^Shape and 
configuration, — A design was registered for a new ventilator, con- 
sisting of an oblong pane of glass nxed in a frame, which was inserted 
into an ordinarv wmdow frame, and was hinged at the top, so as to 
open and admit the air by means of a screw acted upon by cords 
passing over its head^ and having a half frame of glass fixed in the 
lower portion of the frame in which the ventilating frame moved, so 
as to prevent a downward draught. The claim of the inventor was 
stated to be for the general configuration and combination of parts, 
none of which, if taken per se, and apart from the purposes thereof, 
were new or original : Held, that this was not a design for the shape 
and configuration of an article of manufacture within the 6& 7 Vict. 
c. 65, and, therefore, not the subject of registration. A conviction 
for the infringement of such a registered design was quashed for want 
jurisdiction. Meg. v. JBessell, 20 Law J. (N. S.) M. C. 177. 

EVIDENCE. — Cross-examining witness for prosecution. — On 
the trial of an indictment the counsel for the prisoner is not at liberty, 
when cross-examining a witness for the prosecution, to put into tne 
witness's hand his deposition taken before the magistrates and then 
ask the witness whether, having looked at the paper, he still adhered 
to the statement already made in his evidence in court, the counsel 
not intending to put the deposition iu evidence. Meg. v. Ford and 
others, 20 Law J. (N. S.) M. C. 171. 

LARCENY. — Stealing from a counting house. — The prisoner 
was indicted for stealing money from a counting house. The proof 
was, that he stole the money from a buildin? called '' the machine 
house," on the premises of a person who had large chemical works. 
All goods sent out were weighed in this building, and in it the men's 
time was taken and wages paid. The books in which the men's time 
was entered were brought to the building for the purpose of making 
the entries, but were kept in another bunding on the premises called 
'* the office," where the general books and accounts of the concern 
were kept : Held, that tnere was evidence that the building was a 
counting house within the act 7 & 8 Geo. 4, c. 29, s. 15. Meg. v. 
Potter, 20 Law J. (N. S.) M. C. 170. 

ORDER OF JUSTICES.— 77{/brmafo7y in warrant— Exceed- 
ing jurisdiction — 11 ^ 12 Vict. c. 43, ss. 14, 17 # c. 44, ss. 1, 2 — 
63 'Geo. 3, c. 127, s, l.—l^j section 1 of 11 & 12 Vict. c. 44, "every 
action to be brought against any justice of the peace for any act done 
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hj him in the ezecatton of his duty as such justice^ with respect to 
anj matter within his jorisdictiony shall be an action on the case." 
By sect. 7 of 53 Oeo. S, c. 127, two jastices are empowered, ^' by 
order under their hands and seals/' to direct the payment of money 
due for church rates, with costs ; and upon refusal of parties ** to 
pay according to such order/' by warrant under hand and seal to 
levy the rate and costs by distress. By section 14 of 11 & 12 Vict 
c 43, it is enacted, ** that if justices convict or make an order against 
a defendant a minute thereof shall be then made, and the conviction 
or order shall be afterwards drawn up in uroper form, under their 
hands and seals." By section 17 — " In all cases where, by any act, 
authority is given to levy any sum upon any person's ^oods by dis- 
tress for not obeying any order of justices, the defendant shall be 
served with a mmute of such order before any warrant of distress 
shall issue in that behalf. The plaintiff having been rated to a church 
rate and refused to pay, a complaint was made before justices and 
duly heard ; and on the 6th of May a verbal order was made for 
payment by the plaintiff of the amount of the rate and costs. This 
order was not formally drawn up till some days afterwards. On the 
7tb, a minute of the order was served upon the plaintiff, who refused 
to pay. After such refusal the order was formally drawn up, dated 
the 6th of May, and a warrant issued by the detendants, dated the 
same day, which was not executed until October, when a cart of the 
plaintiff was seized for the distress. It did not appear whether the 
warrant was drawn up before or after the order, dated the 6th of May, 
nor did it recite the order. The plaintiff having brought trespass for 
the seizure : I{eld, that it was not necessary before issuing the war- 
rant that an order should have been formally drawn up under hand 
and seal, but that the pronouncing of the order on the 6tby and the 
service of the minute of the order on the 7th, were sufficient to justify 
the issuing of the warrant, and that the non-recital of the order in 
the warrant, and the fact of the date of the warrant being the same 
as that of the order, and the neglect to show in the warrant that it 
had issued subsequently to the disobedience of the order, being all 
only matters of form, the defendants were entitled to the protection 
of section 1 of 11 & 12 Vict. c. 44. 8enible, (per Jervis, C. J.) The 
words, ** exceeding his jurisdiction/' in sect 2 of 11 & 12 Vict. c. 44, 
mean doin^ something which the justice could by no possibility have 
a legal right to do. Matt v. Parkinson, 20 Law J. (N. S.) M. C. 
208. 

ORDER OF REMOVAL.— 1. Removability -- 9 ^10 VicU 
c, 66 — Residence, — Where a valid order of removal has been bona 
fide executed by taking the pauper to the parish where he is settled, 
and there delivering him to the overseers, Rucb a removal operates as 
an interruption of residence within the 9 & 10 Vict. c. &d, however 
short be the period during which the pauper was actually absent 
from the removing parish. A pauper who had resided in the parish 
of S. since 1835, was in 1845 removed to the parish of C. under a 
valid order of justices, which was unappealed against, by delivering 
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him to the overseer of C. at his house in that parish. After this 
removaly but on the same day^ an agreement was entered into between 
the officers of the two parishes^ that the pauper should return to S. 
and be there maintained at the cost of G. The pauper accordingly 
returned on the same day to S. and slept there tnat night, and had 
ever since resided there. He was relieved by C. until the passing of 
the 9 & 10 Vict. c. 66. In 1847, an order for his removal from S. to 
C. was made: Held, that he was not irremovable. Meg.Y. Caldecote, 
^0 Law J. (N. 8.) M. C. 187. 

2. Removability— A ^ 5 Will 4, c. 76, s. 56-^9 ^ 10 Vict. c. 66, 
5. 1. — Relief given to a parent on account of his children is relief 
received by the children, within the proviso of the 9 & 10 Vict, c.66, 
s. 1. The paupers, who were under the age of sixteen and unemanci- 
pated, had resided in the township of M. for eight years. For the 
first five years th^ resided with their mother, who was a widow, and 
in receipt of relief for her own and their support ; for the last three 
they had themselves received relief: Held, tnat they were removable 
from M. Reg. v. Shavington-cum-Orestyy 20 Law J. (N. S.) M. C. 

POOR LAW COMMISSIONERS AND POOR LAW 

GUARDIANS.- FaZt(i% of orders of -^4 ^ 5 Will. 4, c. 76, *. 105 
— 2 ^ 3 Vict. c. 84, s. 1 — 5 ^ 6 Vict, c. 57 — Action against magis- 
trates. — The Poor Law Commissioners, in 1837, by an order, directed 
nine parishes, townships and places to be formed into an union, called 
the Pateley Bridge Union, for the administration of the poor laws, 
and amongst them Bewerley and Dacre, which they treated as two 
distinct townships. They then directed them to contribute to a com- 
mon fund for the purpose of providing a workhouse, &c., and after- 
wards fixed the proportions payable by each township or place, 
together with the number of guardians to be {appointed for each. In 
1848 the chairman and guardians of this union made an order to the 
plaintiff and three others, as overseers of the parish of Dacre-cum- 
Bewerley, (treating the two as one township,) for payment of 500/. by 
way of contribution towards the relief of the poor,^&c. This order 
having been disobeyed the defendants, who were magistrates, issued 
their summons to the plaintifi* and the other overseers, as overseers 
of Dacre-cum-Bewerley, and afterwards issued a warrant of distress, 
under which the plaintiff's goods were taken. The defendants 
tendered evidence that the two places had from time immemorial 
formed one township only. The judge rejected that evidence, and 
directed the jury that the order of the chairman and guardians was 
not valid, on the ground that the order of the Poor Law Commis- 
sioners, until removed by certiorari and quashed, was final as regarded 
persons acting under it : Held, first, that the 2 & 3 Vict. c. 84, s. 1, 
gave to the magistrates a power similar to that exercised by them in 
enforcing a legal poor rate. That the existence of a legal obligation 
to pay the contribution was a necessary preliminary conaition to their 
having any authority to enforce payment ; and that if no such obliga- 
tion existed the magistrates had acted without jurisdiction and were 
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liable in trespass: Held, secondly, dabitante Alderson, B., that 
althoogh the order of the commissioners would have been wrong in 
ordering three guardians to be erected for Bewerley and two for 
Dacre, instead of five for the entire township, if those places consti- 
tuted one township, still that the order, until removed by certiorari 
and quashed, was valid ad interim, by virtue of the 4 & 5 Will. 4, 
c. 76, s. 105, and that the acts of the guardians, and the order made 
by them, were valid. Nembold t. CoUmatij 20 Law J. (N. S.) 
M. C. 140. 

POOR RATES.— Zta^ffy to— Southampton Dock Company 
— Construction of 13 Oeo, 3, c. 50, s. 25. — Expenses of steam-tug 
— Income too?.— The Southampton Dock Company's prenaises con- 
sisted in part of the custom nouse, rented and occupied by her 
Majesty's Commissioners of Customs, and a manufactory and several 
workshops, rented and occupied by the West India Mail Packet 
Company, and J. W. The company, under the 188th section of the 
Dock Act, which empowered them to build or provide out of their 
income steam-tugs for towing vessels into or out of the docks from or 
to Southampton, or to any part of the British Channel, had actually 
in use a steam-tug which offered considerable advantage to those who 
used the docks, and was conducive to the general profits of the dock 
business. It was not however indispensable, as other steam-boats 
might have been hired at Southampton for the same purpose, but at 
less advantage and convenience both to the company and those using 
the docks. Attached to the freehold, and essential to the business of 
the company, was certain fixed plant, consisting of cranes, steam- 
en^nes, shears, derricks, dolphins, and other like ponderous ma- 
chmery, which however were capable of being detached as easily and 
with as little injury to the freehold as tenant's fixtures put up for the 
purposes of trade and business, and usually valued as between in- 
coming and outgoing tenants: Held, upon a case stated as to the 
extent of the company's liability to be rated to the relief of the poor, 
first, that the 25th section of the 13 Oeo. 3, c. 50, *' For the better 
Regulating the Poor, &c. of Southampton," and which provided that 
every person, whether the landlord or tenant, who should let out his 
house in separate apartments or ready furnished to lodgers should, 
for the purposes of tne act, be deemea the occupier and liable to be 
rated, did not apply to the part of the company's premises of which 
they were not the occupiers. Secondly, that the steam-tug must be 
taken as ancillary to the docks, and a part of the floating capital, and 
that the expense of it was a proper deduction to be made in estimating 
the amount of the company's assessment to the rate. Thirdly, that 
an allowance to directors for management was another proper deduc- 
tion to be made as a reasonable amount of remuneration for per- 
sonal trouble and expense, and for the exercise of the skill and judg- 
ment of a supposed lessee of the company in managing the affairs of 
the docks, independently of the profit on capital employed by him. 
Fourthly, that the cranes, steam-engines, and other ponderous ma- 
chinery, were properly included in estimating the rateable value of 
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the company's premises. Fifthly, that no deduction could be made 
£or income tax m respect of the estimated profit of a supposed tenant 
o£ the docks, that not being a tax upon the subject-matter rated but 
upon the net income of the tenant after paying the rent of the 

S remises. Reg. v. Southampton Dock Company y 20 Law J. (N. S.) 
C C. 155. 

SETTLEMENT.— (7/«r^ to distHct church—3 TT. ^ M. c. 11, 
«. 6. — A pauper had been appointed to the office of clerk of a district 
church in the township of A., established under 58 Geo. 3, c. 45, and 
39 Geo. 3, c. 134, by the curate of such district church, and con- 
tinned to act in the said office for eight years, with the knowledge of 
the vicar of the parish, of which the district formed a part, and with- 
out any attempt having been made to move him: Held, that by 
serving such office the pauper acquired a settlement in the township 
of A. under the stat. 3 W. & M. c. 11, s. 6. Reg. v. Inhabitants of 
Township of Ossett, 20 Law J. (N. S.) M. C. 205. 

TURNPIKE ACT.— Construction of— Indictment.— A turnpike 
act, passed in 1840, and which was to be in force for thirty-one years, 
provided that it should not be lawful to continue or erect any turn- 
pike gate across the roads in the town of T., or in any other town 
through or into which the said roads might pass or be made : Held, 
that tne prohibition extended to the erection of a gate within the 
limits of the town of T. as it existed at any time during the opera- 
tion of the act, and not merely at the time when the act passed. On 
tlie trial of an indictment against the turnpike trustees for erecting a 
gate within the town of T., the judge directed the jury that the word 
'* town " was to be taken in its popular sense of a collection of houses, 
and that they were to consider whether the spot where the gate stood 
Mras so surrounded by houses that the inhabitants might fairly be said 
to dwell together, the fact of the houses bein^ separated by gardens 
not preventing them from lying together : Held, not to be a misdi- 
rection. Reg. V. Cottle, 20 Law J. (N. 8.) M. C. 162. 
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ABATEMENT. — Defendant decayed — Revivor. — Before decree 
a plaintiff has an option whether he will revive or not, and the exe- 
cutor of a defendant, who had died, cannot compel the plaintiff to 
revive. Reeves v. Baker j 20 Law J. (N. S.) Chanc. 278. 

ACCOUNTS.— JEiJMfoncc.— A gave a bond to B. for 4000Z., and 
died, leaving C. his executor. B. died, leaving D. his executor. 
Bill by C. against D. to enforce the bond. C. filed a cross bill 
against D., alleging that there had been various accounts between 
A. and B., and tnat the bond ought to be taken subject to the account, 
and not according to the letter ; and, in support of such allegations, 
adduced as evidence an account in the hand writing of B. A decree 
was made in the causes for taking the accounts between A. and B., 
and for an inquiry as to the circumstances under which the bond was 
given : Held, on exceptions to the Master's report, that the account 
in B.'s handwriting was to be taken as evidence in favour of B. and 
against A., as well as in favour of A. and against B. Dichin v. 
Wardy Ward v. Dichin, 20 Law J. (N. S.) Chanc. 211. 

ANNUITIES. — Presumption — Act of Parliament. — An act of 
parliament was passed in 1816 for the purpose of raising 5000Z. for 
the repair of one of the parish churches in London. The act ap- 

{)ointed certain persons to be trustees, and gave them the power of 
evying rates, and authorized them to raise the money required by 
the granting of life annuities, by way of simple annuity or for the 
lives of two persons or the survivor, with this restriction, that no an- 
nuity should be granted for any single life at a higher rate than 8Z. 3«. 
?er cent., when the life of the annuitant should be under thirty-five, 
n 1817, in consideration of 2500/. paid by A., the trustees granted 
an annuity of 225Z. to A. and B. and the survivor. B. was then 
thirty-three years of age. Another act was passed in 1819, which 
recited that the trustees had raised 5000Z., and granted annuities to 
the extent of 297/. (which included the above-mentioned sum of 
2500/. and the annuity of 225/.), and enacted that the annuities al- 
ready granted should be paid in the first place out of the rates. The 
annuity was paid up to lo48, when the trustees resisted further pay- 
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ment^ on the ground that the grant had been void under the act of 
1816 : Held) that, if the grant bad been void under the act of 1816> 
the defect was cured by the act of 1819. The restriction contained 
in the act of 1816 was directory, and not prohibitory. Semble, almost 
anything will be presumed in favour of a grant made fairly, and 
under good advice on the part of the grantors, and acted upon for 
upwards of thirty years. JJelarue v. Churchy 20 Law J. (N. 8.) 
Chanc. 183. 

ASSETS.— 3 ^ 4 WiU. 4, c. 104.— The equity of redemption of a 
mortgage in fee is made legal assets by 3 & 4 Will. 4, c. 104. Foster 
T. Sandley, 1 Sim. 200. 

BANKING COPARTNERSHIP.— PwWic company not in- 
corporated. — A banking copartnership, which made returns to the 
Stamp Office pursuant to 7 Geo. 4, c. 46, Held to be a public com- 
pany not incorporated within the meaning of 1 & 2 Vict. c. 110, s. 14. 
Macintyre v. Connelly 1 Sim. 225. 

BARON AND FEME.— Beversionary interests.— A married 
woman can do no act to affect her reversionary interest in a sum of 
money charged upon land, during the lifetime of the tenant for life. 
Hobby V. AUeUy 20 Law J. (N. Si) Chanc. 199. 

CLAIM.— 1. Motion for an order under the 31st General Order 
of May, 1845, against a defendant to a claim who had absconded, re- 
fused. Smith V Corlesy 1 Sim. 259. 

2. General Ordei^s of April, 1850 — Evidence— Promise, without 
consideration — Costs. — Claim for payment by the defendant, on being 
indemnified by the plaintiffs, of amount of lost cheque given by him 
to alleged a^ent of the plaintiffs, for goods sold and delivered. The 
cheque was lost during transmission by alleged agent through the post 
to another agent of the plaintiffs. The defendant promised to give 
them another cheque for the amount, but afterwards refused to do so, 
denied the alleged agency and debt, and stated that he had given the 
cheque by way of loan to the alleged agent to enable him to pay a 
debt due from the latter to the plaintiffi. The alleged agency was 
not proved otherwise than by the affidavits of the plaintiffs, and the 
affidavit of a third person, stating that he had received a letter (not 
produced) from the alleged agent, informing him that the latter had, 
as agent of the plaintiffs, transmitted the cheque by post : Held, first, 
that the evidence was insufficient to prove the plaintiffs' case ; se- 
condly, that the claim was insufficient in allegations necessary to 
establish a case for relief in equity, on the ground that the cheque 
had, under the circumstances, Decome the property of the plaintiffs ; 
and thirdly, that no consideration being shown for the defendant's 
promise to give the plaintiffs another cheque, the promise could not 
DC enforced. The claim, having been filed by leave of the court, was 
dismissed without prejudice to further proceedings by the plaintiffs. 
Material evidence, in the power of both parties, having been withheld 
on both sides, the claim was dismissed without costs. The General 
Orders of April, 1850, were not intended to affect or alter the ordi- 

E2 
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nary role of the court requiring parties to proceed in establishing 
their case secundum allegata et probata. Johns v. Mason, 20 Law J\ 
(N. S.) Chanc. 305. 

COMMON INJUNCTION. — Several defendants, dissolution 
against all— Motion by some, — Upon a bill fiied, the common in- 
junction was granted to restrain proceedings at law, which had been 
commenced by three defendants. Two of the defendants put in their 
answer to the bill, and obtained the order nisi to dissolve the in- 
junction generally, which, after cause shown by the plaintiff against 
dissolving the injunction, was made absolute, though the third de- 
fendant had not answered. The plaintiff was then arrested upon a 
writ issued by the two defendants who had answered : Held, that 
the defendants were not guilty of contempt of court by arresting 
the plaintiff, but that the orders nisi and absolute ought to have been 
confined to the defendants who had put in their answer, and the order 
for dissolving the injunction was discharged : held, also, that the 
court could dissolve the common injunction against several de- 
fendants, some of whom had not put in their answers, but that the 
special circumstance must be brought to the attention of the court by 
the defendants who had answered, and who sought to dissolve the 
injunction generally. Money v. Jorden, 20 Law J. (N. S.) Chanc. 
174. 

COMPANY. — 1. Winding-up Acts — Contributories. — A. was 
one of the provisional committee and also one of the managing com- 
mittee of a railway company, directed to be wound up under the 
Joint Stock Companies Winding-up Act. By a resolution of the 
committee, it was resolved, that the committee of allotment should 
make an allotment according to a scheme, under which each of the 
managing committee should have 500 shares. By a minute made 
at a meeting of the managing committee, signed by A. as chairman, 
it was reported that the committee had completed the allotment of 
shares according to the above mentioned scheme. Nothing further, 
however, was done as to this allotment : Held, that A. was properly 
put on the list of contributories in respect of 500 shares. In re Ox- 
ford and Worcester Extension and Chester Junction Railway Com- 
pany y Ex parte Morrison, 20 Law J. (N. S.) Chanc. 296. 

2. Same. — In January, 1847, A. transferred some shares held by 
him in a joint stock banking company to B. By one of the clauses 
of the deed of settlement of the companv^ it was declared, that the 
holder of shares should, after a transfer, be free from all subsequent 
obligations in respect of them ; and by another clause, it was de- 
clared, that balance sheets should be exhibited to the shareholders 
every half-year, and that such balance sheet should be binding on 
the shareholders. The balance sheet before, and that after A/s 
transfer, showed profits to a large amount, and, on both occasions, 
dividends were declared on the shares. In 1849 the bank failed for 
a very large amount. No proof was given of any losses previously 
to January, 1847 : Held, that notwithstanding the inference from the 
large amount of debt due in 1849, that the bank was indebted in 
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January, 1847, A. was properly excluded from the list of contribu- 
tories. In re North of JEngtand Joint Stock Banking Company^ 
Ex parte Holme, 20 Law J. (N. S.) Chanc. 300. 

3. Same. — A., who held shares in the company mentioned in 
Morgan's case, 1 Hall & Twells, 324; S. C. 1 Mac. & Gor. 225 ; 
18 Law J. Rep. (N. 8.) Chanc. 265, accepted the proposal made at 
the extraordinary general meeting of the company mentioned in the 
report of that case. By one of the clauses of the deed of settlement 
it was declared, that a book should be kept called ** The Share 
Register Book," in which the names of the proprietors should be 
entered. A., by deed assigned his shares to B., a nominee, and one 
of the directors of the company, and the transfer was entered in the 
share register book : Held, that the case was governed hy Morgan's 
case, and A. was properly placed on the list of contributories. In re 
Vale of Neath and South Wales Brewery Joint Stock Company, 
Ex parte Lawes, 20 Law J. (N. S.) Chanc. 295. 

4. Winding-up Acts — Contributories — Aareement to take shares, 
— A., by a letter in 1840, addressed to the directors of a joint-stock 
banking company, agreed to take 500 shares in the company in addi- 
tion to twenty which he already held, and gave a promissory note for 
the amount of the calls. A. died in 1841. In February, 1842, A.'s 
executors inquired of the directors what was the number of shares 
held by A., and received for answer that A. held twenty shares. No 
information was ever given by the directors to the executors as to the 
agreement to take 500 shares, or the promissory note. In 1843 the 
directors cancelled the note. In 1849 the company was ordered to be 
wound up : Held, that A.'s executors were not liable as contributories 
in respect of the 500 shares agreed to be taken by A. In re Royal 
Bank of Australia, Ex parte Meux, 20 Law J. (N. S.) Chanc. 298. 

5. Same, — A., by a letter written in 1840, addressed to the directors 
of a joint-stock banking company, agreed to take 100 shares in the 
company in addition to twenty which he already held, and at th^same 
time gave a promissory note for the amount of the calls. Entries were 
made in the books of the company of the dividends on the shares, and 
the interest on the note, on Mr. Robinson's account. A. went abroad 
in 1842, and remained there until 1848, when he died. The company 
was ordered to be wound up : Held, that A.'s executors were properly 
put on the list of contributories in respect of the 100 shares which A. 
nad agreed to take. In re Royal Bank of Aust7*alia, Ex parte 
Robinson, 20 Law J. (N. S.) Chanc. 297. 

6. Winding-'up Acts — Contributories — Costs, — In 1845 a com pany 
was projected, and was provisionally registered, but the allottees of 
shares not having paid any deposits, the Standing Orders could not 
be complied with, and the undertaking was abandoned. The solicitor 
had given the members a guarantee against any expenses incurred in 
the formation of the company ; but to avoid litigation, each of the 
members paid a sufficient sum to liquidate all liabilities except the 
solicitor's till. The brother of the solicitor then presented a petition 
for winding up the company under the acts : Held, that although it 
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had been decided that unformed companies came within the meaning 
of the Winding-up Acts, the court was bound to regard the inconve- 
nience likely to arise in such cases, where each member was only liable 
for the debts which he had expressly authorized ; and as there were 
no liabilities proved which would not be covered by the guarantee, 
this was not a case for a winding-up order. Held, also, that although 
the respondent had opposed the petition without being liable as a con- 
tributory, and without being served with the petition, he was entitled 
to his costs. Petition dimissed, with costs. In re Narborough and 
Watlington Railway Company y Ex parte James^ 20 Law J. (N. S.) 
Chanc. 275. 

7. Winding-up Acts — Contribuiories — Power of master to review 
his decision — Executors, — A., the holder of shares in a joint-stock 
company, died in 1838, having made B. and C. his executors. The 
company was ordered to be wound up. In March, 1849, the master 
placed B. on the list of contributories, as personally liable in respect 
of those shares ; but in February, 1851, he struck out the name of B., 
and placed instead the names or B. and C, as executors of A.: Held, 
that it was competent to the master, under the Joint-Stock Companies 
Amendment Act, 1849, to review his decision in this respect. B. had 
taken the probate to the office of the company, and between 1838 and 
1848 received the dividends on the shares, and had various commu- 
nications with the manager of the company in respect of them. In 
the greater part of these communications B. called himself, and was 
called, executor of A., but in some of them no allusion was made to 
his representative character. C. had nothing to do with the shares. 
The company was ordered to be wound up in 1848: Held, that B. 
and C. were properly placed on the list of contributories as executors 
of A. The question whether the master has properly exercised his 
discretion in reviewing his decision, particularly with reference to the 
circumstances that may have happened between his first and second 
decisions, may properly be brought before the court by way of appeal. 
In re North of England Joint-Stoch Banking Company, Ex parte 
Crossfeld, 20 Law J. (N. 8.) Chanc. 301. 

8. Winding-up Acts — Contributory. — A., the holder of shares in 
a joint-stock company, by his will devised his real estate to B., and 
made C. his executrix. A. died in 1838. At this time the company 
was solvent, and all their debts and liabilities, then existing, were 
afterwards discharged, in the regular way, out of their assets. C, 
after A/s death, was treated as the proprietor of the shares, and for 
^ve years received dividends on them. C.'s name was put on the list 
of contributories, under the Joint-Stock Companies Winding-up Acts, 
as the personal representative of the testator ; but, it appearing that 
the testator's personal estate had been exhausted, B.'s name was also 

E laced on the list as the legatee of the testator. No action could 
ave been brought against B., and no liability could have been esta- 
blished at law in respect of the shares : Held, that B. was not liable, 
under the Joint-Stock Companies Winding-up Acts, as a contributory. 
In re St, George Steam Packet Company, Ex parte Hamer, 20 Law 
J. (N. S.) Chanc. 207. 
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COSTS, BILL OF. — Taacation. — A meeting was appointed to 
settle important matters on the 23rd of August, and the costs were 
to be paid by A. B. The bill of costs was delivered the evening 
before, and payment was then insisted on, though the bill was ob- 
jected to. Upon evidence of overcharge, taxatiom was ordered after 
payment Two suits attached to the V. C. E. were compromised ; in 
one there was an order to dismiss on the payment of costs, and the 
other was stayed only. The costs of both were paid under pressure, 
and there were overcharges : Held, that the Master of the Rolls had 
jurisdiction to order a taxation. In re Elmsliey 12 Beav. 538. 

COSTS IN SPECIAL CASES.— 13 ^ 14 Vict. cSb—Will-- 
Devise void for uncertainty. — At the hearing of special cases, under 
the 13 & 14 Vict. c. 35, the court has power to give directions as to 
costs. The will of a testator contained the clauses following : " Let 
my debts be paid. Let all my goods and chattels be sold, and the 
fund accumulated, except so far as is needed for the comfortable settle- 
ment of the family, except 200Z. a-year to be laid by as a marriage 
portion for my daughter A. A. C. My son E. C. 6. is heir to the 
whole real estate:" Held, that the above directions were void for 
uncertainty, and that the testator was to be taken to have died intestate 
both as to his real and personal estate. Jackson v. Craig, 20 Law J. 
(N. S.) Chanc. 204. 

CREDITOR'S SUIT.— Debt proved in Master* s o^ce.— A suit 
was instituted by A., on behalf of himself and all the other creditors 
of a testator, against the executor. The executor disputed the plain- 
tiff's debt, but admitted that he had paid all the testator's debts which 
had come to his knowledge, and also the legacies e^iven by the will, 
and that he was the residuary legatee. The plaintiff proved the debt, 
and after the hearing of the cause contended that the decree ought to 
be prefaced with a declaration that he was a creditor on the testator's 
estate for the amount of his debt. But the court held, that, notwith- 
standing the special circumstances of the case, the declaration ought 
not to be made, and that the plaintiff was bound to prove his debt 
over against in the Master's office. Field v. Titmuss, 1 Sim. 218. 

DOMICILE. — A feme covert, domiciled with her husband in 
Scotland, was entitled to the produce of a real estate in England di- 
rected to be sold. Upon proof that by the law of her domicile her 
personal estate vested absolutely in the husband, and that she had no 
equity to a settlement, the estate, being unsold, was directed to be 
conveyed to the husband in fee. Hitchcock v. Clendinen, 12 Beav. 
534. 

EXCEPTIONS. — An omission to give notice of the filing of ex- 
ceptions on the same day does not render a subsequent order of refer- 
ence irregular ; but the omission is matter of compensation in time, 
upon a proper application. On the 6th of March, the plaintiff took 
exceptions, but did not serve notice until the next day, and he obtained 
ail order to refer on the 15th. A motion to discharge the order was 
refused. Lowe v. Williams, 12 Beav. 482. 
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HEIR. — A testator died in 1821, having devised and beqaeatlied 
his real and personal estate to trustees upon certain trusts, in 1826, 
a bill was filed for the execution of the trusts as to the personal estate. 
In 1847, a sapplemental bill was filed, raising questions on the will, 
as to the real estate, in which the heir, who was then unknown, was 
interested ; and in 1849, another supplemental bill was filed to bring 
the heir, who was then ascertained, before the court: Held, that the 
heir was barred, by lapse of time, from claiming the real estate ad- 
versely to the trustees; but that he was not barred from claiming part 
of the real estate, as being, in the events that bad happened, undis- 
posed of, and held by the trustees in trust for him. Simmons v. 
Rudally 1 Sim. 115. 

IMPROVEMENTS.— A testator devised his estates in trust, after 
deducting out of the rents taxes, repairs, " improvements," &c. and 
" all other necessary outgoings," to divide the surplus between A. B. 
and other persons for life : Held, that an expenditure for new farm 
buildings, &c. not stated to be with a view of improving the rents, or 
to secure the continuance of the old tenants, was not within the term 
improvements. Walpole v. Botighton, 12 Beav. 622. 

INFANT. — Bill by next friend. — When a bill has been filed on 
behalf of infants, the court will not, unless it is perfectly satisfied that 
there has been some sinister motive leading to the institution of the 
suit, direct, on motion before the hearing, an inquiry, whether the 
suit is for the benefit of the infants; and if so, whether the next friend 
is ^ proper person to conduct it, or otherwise who is a proper person 
to be appointed in his place ; notwithstanding that the object of the suit 
might be effected by claim or by petition under the Trustee Relief 
Acts. Where there was not any imputation upon the character or 
solvency of the next friend in an infant's suit, but the circumstances, 
under which he was named as next friend, were open to some degree 
of suspicion, a motion for his removal was refused without costs. 
Smallwood v. Butter, 20 Law J. (N. S.) Chanc. 332. 

INJUNCTION. — 1. An equitable tenant for life being in posses- 
sion of the estate, he and his lessee had committed waste, and refused 
to permit the trustee to examine the condition of the land. The 
trustee having brought ejectment, the court under the circumstances 
refused to continue an injunction to restrain the action, even on the 
plaintifi^ undertaking to cut no more timber, and to permit the in- 
spection. Pugh V. Vaughauy 12 Beav. 517. 

2. A motion being made to dissolve the common injunction, it 
appeared that the plaintiff had not been able to procure an office copy 
of the answer. Time was given to him to elect whether he would 
show exceptions or merits as cause. Byng v. Clarke, 12 Beav. 536. 

3. After a railway company had purchased a piece of land from 
A., who was mentioned in the book of reference to be the owner of it, 
B., a neighbouring landowner, part of whose land the company had 
also taken, claimed to be owner of the piece of land, and filed a bil 1 
for an injunction to restrain the company from continuing in pos- 
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session of it, and from committing waste on it ; but the court refused 
the injunction. Webster v. South-JSastem Railway CompanVy 1 
Sim. 272. 

4. Equitable waste — Parties. — In cases of ecjuitable waste in re- 
spect of ornamental timber, a court of equity confines its protection 
to timber proved to have been planted or lefl standing for ornament; 
and if the settlor of the property has defined a standard of beauty or 
ornament, the court will interfere to prevent its being impaired. 
Therefore where property was settled by deed to the use of trustees 
and successive tenants for life, with power to cut timber thereby ex- 
pressed to be then standing, and not being ornamental to the man- 
sion-house or the pleasure grounds attached thereto, or any of the 
views or prospects of the same, of which timber, it was thereby de- 
clared, enough should always remain to preserve the beauty of the 
place unimpaired, the court, on the motion of the tenants for life in 
remainder, granted an injunction to restrain the tenant for life in pos- 
session from cutting certain timber, which evidence showed could not 
be cut without impairing the beauty of the place as it stood at the 
date of the settlement ; but ordered the plaintiffs to give security to 
the tenant for life in possession for any loss or damage which he might 
sustain, by reason of his being restrained from completing his con- 
tracts for the sale of such timber ; and offered the latter a reference 
to the Master to inquire what timber could be cut without impairing 
the beauty of the place as aforesaid. Observations on the effect of 
acquiescence of co-plaintiff in matter complained of. Purchasers of 
timber, subsequently restrained from being cut, not necessary parties 
to the bill for injunction. Marker v. Marker, 20 Law J. (N. S.) 
Chanc. 246. 

JOINT-STOCK COMPANIES WINDING-UP ACTS.— 

Excess of jurisdiction, — After the master had inserted B/s name in 
the list of contributories, and after the court, on appeal, had ordered 
it to be struck off, the master, on new evidence being brought before 
him, ordered the name to be replaced on the list. The court held 
that the master had exceeded his jurisdiction, and ordered the name 
to be again struck off. Direct Birmingham, Oxford^ Reading and 
Brighton Railway Company, Ex parte Best, 1 Sim. 193. 

LANDS CLAUSES CONSOLIDATION ACT.— Money paid 
into court by a railway company, for land taken under the Lands 
Clauses Act, from a person who was in a state of mental imbecility, 
and who continued in that state until his death, but was not the sub- 
ject of a commission of lunacy, ordered, afler his death, not to be 
reinvested in or considered as land, but to be paid to his executors. 
In re East Lincolnshire Railway Act, Ex parte Flamank, 1 Sim. 
260. 

LEGACY. — 1. Construction, — A testator directed his trustees to 
pay the interest of certain property to his wife so long as she should 
continue his widow, and at her decease the principal sum to be equally 
divided, share and share alike, among his five sisters (naming them) 
and their respective families, if any : Held, that on the death of the 
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testator's widow the estate was to be divided into fifths^ and as to 
each fiflli each sister^ and such children as she had living at the de- 
cease of the testator, would be entitled. In re Parkinsons Trusty 
20 Law J. (N. S.) Chanc. 224 

LIFE INTEREST.— Bequest to the children of A. B. for life; 
but in case of death before marriage his share to go to the survivors. 
In the margin was written, '^ what is to become of the principal 7 
The share of the parent to be divided amongst the children^ if any. 
QucBre^ to be put m afterwards in a proper manner." The children 
of A. B. all died unmarried : Held; that the gift was for life otilj, 
and not an absolute gifl cut down merely to admit their children. 
Kay V. Winder y 12 Beav. 610. 

LIVERPOOL DOCK ACTS.— Money paid into court by the 
Liverpool Dock Trustees, in respect of leaseholds for years, taken by 
them under the powers of their act of parliament, ordered to be re- 
invested in the purchase of copyholds of inheritance. In re lAver- 
pool Dock Acts, 1 Sim. 202. 

MARRIED WOMAN. — A married woman, entitled to separate 
property, authorized a solicitor to take proceedings respectine it. The 
solicitor filed a bill on her behalf, in which she and her infant child 
sued by one next friend, but he did not consult her as to the selection 
of the next friend ; Held, that she was not bound by the proceedings, 
and a motion to strike out her name was acceded to, without costs. 
Gambee v. Atlee^ 2 De Gex k S. 745. 

MORTGAG9R ^^^ MORTGAGEE. — In March, 1840, 
A., and B., a solicitor at Carmarthen, raised 2500Z. by sale of a sum 
of stock of which they were trustees, with the intention of lending it 
on mortgage to C, who resided at Carmarthen, but spent part of the 
year in London. A. enabled B. to receive 2500Z. for the purpose of 
the loan, and intrusted him with the conduct of the transaction. 
Accordingly B. prepared the mortgage deed, and on the 29th of 
May, 1840, through his London agents, and by arrangement between 
him and C.*s solicitor, procured C. (who knew that the money was 
in B.'s hands) to execute it, and to sign a receipt, on the back of it, 
for the 2500/. The agents took the deed away with them, and shortly 
afterwards procured A. to execute it, and then sent it to B. It havin? 
been arranged between B. and C. that the mortgage money should 
be paid into the Carmarthen bank to C.'s credit, B., on the dlst of 
May, paid into the Carmarthen bank to C.'s credit. B., on the 31st 
of May paid 513/., and on the 31st of October, 1050/., accordingly, 
in part of the 2500/. In November he died insolvent : Held, that, 
as netween A. and C.^ A. was to be treated as mortgagee for the 
whole 2500/. West v. Jones, 1 Sim. 205. 

OFFICER IN THE ARMY.— Assignment of pay. —An officer 
in the army may assign, for the benefit of his creditors, the difference 
received by him upon going on half pay. Price v. Lovett, 20 Law J. 
(N. S.) Chanc. 270. 
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PARTIES. — 1. Legatees not parties to the suit. — A married 
woman invested a sam of 525/. stoek, oat of monies which she had as 
pin money to her separate use, in the names of trustees, m confidence 
that the funds should he held by them in trust for such persons as she 
should direct or appoint. She afterwards made a will, giving the 
interest of the money she had in the stocks to her servant maid for 
life, and afterwards to the poor of certain parishes. The wife having 
diedy administration, with the will of his deceased wife annexed, was 
granted to her husband. To a bill filed by the husband alone, as 
such administrator, against the surviving trustee of the stock, the 
defendant, by her answer, suggested that the legatees under the will 
were necessary parties ; but the court, without requiring the legatees 
to be parties to the suit, ordered payment of the stock to the plaintiff, 
with costs. Musters v. Wright, 2 De Gex & 8. 777. 

2. Owners — Cestuis que trust. — By an ante-nuptial settlement the 
trustees of it were empowered to sell out the trust fund and invest the 
proceeds upon famong others) real securities. By a contemporaneous 
memorandum, mdoraed on tne settlement, the settlors requested the 
trustees to advance the trust monies to the owners of a copyhold estate, 
called Yauxhall Gardens, upon mortgage, as first, second or third 
mortgagees : Held, that the word ^' owners" meant owners at the 
date of the settlement and memorandum ; and that an advance to 
them without security, and the subsequent acceptance of a mortgage, 
with a joint and several covenant from two of the three owners, after 
the retirement of the third, was a breach of trust : Held, also, that in 
a suit by cestuis que trustent, seeking to make one of the trustees liable 
in respect of the breach of trust, the 32nd order of May, 1841, did 
not dispense with the necessity of making the co-trustees parties. The 
bill stated, that some of the plaintiffs were children of another plain- 
tiff, and that thev and certain defendants were the only children of 
the marriage. The answers did not deny the statement, but merely 
stated that the defendants did not know whether these were all the 
children, and did not raise any objection for want of parties on this 
ground. There was no evidence of the relationship between the 
plaintiffs : Held, at the hearing, that a case was made for inquiry as 
to this, and for payment into court of the trust fund. Fowler v. 
Reynaly 2 De Gex & S. 749. 

PAUPER. — Avyplication by tenant for life. — A party entitled for 
life to the dividends of a fund paid into court under the 10 & 11 Vict. 
c. 96, allowed to apply for payment in forma pauperis. In re Money, 
20 Law J. (N. S.) Chanc. 274. 

PAYMENT OUT OF COVB.T,— Prospective order.— Order 
made that certain sums which had been ordered to be paid into court, 
but had not been paid in, might, after they were paid in, be paid out 
to the party entitled to them. Milne v. Grilbart, 20 Law J. (N. S.) 
Chanc. 213. 

PLEA. — Irregularity, waiver of. — A defendant having filed a 
plea and answer^ obtained at the rolls an order nisi to dissolve the 
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common injunction : Held irregular; but plaintiff having aflerwards 
appeared before the Vice-Chancelior of England, and undertaken to 
snow cause on the merits, held, secondly, that this was a waiver of 
the irregularity ; and, thirdly, that the waiver might be taken notice 
of on a motion to discharge the order of course at the Rolls. St. John 
V. Phelps, 12 Beav. 606. 

PLEADING.— 1. A bill a^inst sureties only, alleged that the 
principal debtors were out of the jurisdiction, but did not pray pro- 
cess. Upon objection in the answer for want of parties: Ueld, that 
notwithstanding the d2nd Order of August, 1841, it was necessary to 
pray process against the principal debtors, or one of them. Pierson 
V. Barclay, 2 De Gex & S. 746. 

2. Scandal — Exceptions overruled, — The answer of a defendant 
contained these passages: — ''The plaintiff is desirous of annoying 
and harassing the defendant to extort money from him :" '' The 
plaintiff is acting under the advice of ignorant but cunning persons, 
who are in expectation of extorting money from the de^ndant in 
order to be relieved from being harassed by the vexatious and illegal 
conduct of the plaintiff." The plaintiff took exceptions to these pas- 
sages for scandal. The exceptions were overruled. Stanton v. 
Holmes, 20 Law J. (N. 8.) Chanc. 203. 

POWER. — 1. A power to appoint amongst children is not within 
the 27th section of the Wills Act; and a mere general devise or 
bequest to a child will not operate as an execution of such a power. 
Cloves V. Amdrv, 12 Beav. 604. 

2. A father nad a power of appointing to any of his children. 
Having in breach of trust obtained possession of part of the trust 
funds, ne in 1834 appointed that part to his daughters, in exclusion 
of his son, under an agreement that that part should aflerwards be 
conveyed to him in exchange for an estate of less value. In 1844 he 
executed a second appointment, reciting the previous dealing with 
the fund, and he thereoy appointed the remaining portion of the trust 
property "and all other" the property comprised in the settlement, 
to his daughters : Held, that tne first appointment was void ; and, 
secondly, that the portion of the property comprised therein was not 
appointed by the second deed. Askham v. Barker, 12 Beav. 499. 

PRACTICE. — 1. Administration of,— Bill by four of the next 
of kin of an intestate, for the administration of his estate, on behalf 
of themselves and all others the next of kin. The bill alleged that 
the next of kin were very numerous, but no evidence of that fact was 
adduced. Upon an affidavit under the 13 & 14 Vict. c. 35, that the 
next of kin were upwards of twenty in number, the court made the 
usual administration decree. Smith v. Leathart, 20 Law J. (N. S.) 
Chanc. 202. 

2. Claims. — In orders made upon claims, the affidavits of the 
plaintiffs and the defendants will be entered as read, with a direction 
to the master that the plaintiffs' affidavit^ are not to be considered as 
evidence, and that the defendants' affidavits are to be treated in all 
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respects as if they were their answers to bills filed against them. 
Cockbum V. Green, 20 Law J. (N. S.) Cbanc. 216. 

3. Motion to dismiss. — The answer became sufficient on the 2nd 
of August^ and the four weeks allowed from that time to amend the 
bill, extra the vacation, expired 'on the 18th of November. The 
defendant served notice of motion to dismiss at half-past seven o'clock 
on the evening of the 18th of November : Held, that the four weeks 
did not expire till twelve o'clock at night, and consequently that the 
notice of motion was given before the plaintiff was in default. Motion 
dismissed with costs. Preston v. CoUett, 20 Law J. (N. S.) Chanc. 
228. 

4. Partition—lS ^ 14 Vict» c. 60 — Infants. — Form of a decree 
for partition, since the 13 & 14 Vict. c. 60, where infants are parties to 
the suit for the partition. Borvra v. Wright, 20 Law J. (N. S.) 
Chanc. 216. 

RAILWAY. — 1. As to what amounts to a " wilful refusal ** 
within the Lands Clauses Consolidation Act. In re Windsor, Staines 
and South-Western Railway Act, 12 Beav. 522. 

2. A railway company took lands, the subject of an administration 
suit, and in which infants and married women were interested, and a 
reference was made to the master in the cause, to ascertain what 
course was the most beneficial for the parties under disabilities. The 
company was directed to pay all the costs, charges and expenses of 
the petition and reference. Picard v. Mitchell, 12 Beav. 486. 

RAILWAY COMPANY.- Capital— Injunction.—The Shrews- 
bury and Chester Railway Company were, by various acts of parlia- 
ment, empowered to make several railways, and build wharfs and 
warehouses for the purposes of the traffic of the company on the 
banks of the river Dee, the conservancy of which was vested in other 
persons. The railway company brought a bill into parliament to 
preserve and improve the navigation of the river, though it had no 
power to apply any of the capital of the company for the purpose. 
Upon a bill filed by One sharetiolder. Held, that the directors of the 
railway company could not legally apply any of the railway capital in 
payment of the expenses of preparing, prosecuting or promotmg the 
Dili in parliament, or for any other purpose not authorized by the acts of 
the railway company, and an injunction was granted to restrain them 
from so doing. Munt v. The Shrewsbury and Chester Railway 
Company, 20 Law J. (N. S.) Chanc. 169. 

RECEIVER. — Railway Company — Companies Clauses Consoli- 
dation Act, 1845 — Jurisdiction. — A railway company being indebted 
to a large amount upon bond and mortgage, and also upon simple 
contract, a bond creditor of the company filed a bill, on behalf of 
himself and other bond creditors, against the remaining bond credi- 
tors and mortgagees and the company, charging that, under the 
Companies Clauses Consolidation Act, 1845, ss. 4m and 44, and the 
special act, the bond creditors and mortgagees had a statuable lien 
upon all the property and effects of the company, and praying a 
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receiver and manager. On motion, by consent, a receiver was ap- 
pointed. While the receiver was in posseBsion, a simple contract 
creditor of the company sued oot execution and levied upon the 
goods of the company, and refused to withdraw after notice of the 
order for a receiver. Upon a motton to commit the sberiflF for con- 
tempt, it was held, that it was no answer to the motion to show that 
the order for a receiver ought not to have been granted ; and the 
sheriff was ordered to withdraw and pay the costs, but without pre- 
judice to any application by the execution creditor to be heard pro 
mteresse suo, or otherwise. On petition by execution creditor, the 
court, on the ground that the plaintiff had no equity for a receiver, 
ordered that the receiver should keep sufficient goods within the 
bailiwick for one month, and that the execution creaitor should be at 
liberty to levy after that time, unless in the mean time security was 
given for the debt, &c. to await the order of the court. The 42od 
and 44th sections of the Companies Clauses Consolidation Act, 1845, 
do not give to the mortgagees and bond creditors of a railway company 
a specific lien upon the goods and chattels of the company. Quare, 
whether the Court of Chancery has jurisdiction to appoint a receiver 
and manager of a railway. Mussell v. East Anglian Mailways Com- 
pany, 20 Law J. (N. S.) Chanc. 257. 

RESTRAINT ON ANTICIPATION. — A testator, after 
having bequeathed a sum of stock in trust for the separate use of his 
wife for her life, directed that it should remain dunng her life, and 
be under the order of the trustees, made a duly administered pro- 
vision for her, and the interest of it given to her, on her personal 
appearance, and receipt by any banker the trustees might appoint: 
Held, that the wife was not prohibited from alienating her interest 
in the stock. Rosss Trusty Ex parte Collins, 1 Sim. 196. 

SECURITY FOR COSTS.-A plaintiff described himself as 
living abroad. Having given notice of a motion, the defendant 
appeared and asked for time to answer the affidavits, and he after- 
wards filed affidavits in opposition : Held, that he had not thereby 
waived his ri^ht to security for costs. A defendant does not by 
simply defending an application against him lose his right to security 
for costs. Murrow v. Wilson, 12 Beav. 497. 

SOUClTOn.— Bill of costs— Taxation— A solicitor to a railway 
company provisionally registered, brought an action against three of 
the managing directors for the amount of his bill of costs, and re- 
covered judgment. An order was afterwards obtained for winding np 
the company under the act, and a petition was then presented by the 
official manager for taxing the solicitor's bill, under the statute 6 & 
7 Vict. c. 73, on the eround of excessive charges : Held, that the 
court could not be called upon to examine the items of a bill to 
ascertain their correctness, and that an allegation of excessive charges 
was not such a special circumstance as to bring the case within the 
88th section of the act. Petition dismissed with costs. In f^ 
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Shrewsbury and Leicester Railway Companyj Ex parte Vardy, 
20 Law J. (N. S.) Chanc. 325. 

SPECIFIC PERFORMANCE.— Compew^aa'ow.— Messuages 
described in a particular of sale as held for the residue of a term of 
ninety-nine years from the 24th of June, 1838, but not as being held 
by an original lease, were sold subject to conditions that the purchaser 
should not be entitled to call for the lessor's title, and that any error or 
misstatement of the term of years should not vitiate the sale, but should 
be the subject of compensation, under a provision for arbitration, 
authorizing the arbitrator of either party to proceed in certain events 
ex parte. The title proved to be an underlease for a term less by 
three days than the term of ninety-nine years granted by the original 
lease. The vendor filed a bill to enforce specific performance, with 
compensation to an amount which had been assessed, in conformity 
with the conditions by one arbitrator, nominated by the vendor, the 
purchaser having taken no part in the arbitration. The court dis- 
missed the bill with costs. Madeley v Booth, 2 De Gex & S. 718. 

STATUTE OF MORTMAIN (9 Geo. 2, c. 36.) --Shares in 
incorporated and unincorporated companies,— ^hd^re^ in incorporated 
companies having interests in land, as canal companies, railway com- 
panies, &c. constituted by acts of parliament, under which the shares 
are declared to be personal estate, are not within the Mortmain Act, 
9 Geo. 2, c. 36. Debentures eiven by incorporated companies having 
interests in land, which merely contain a personal obligation, and do 
not convey the undertaking, tolls, &c. to the holder, are not within 
the Mortmain Act. Shares in an unincorporated banking company, 
which was authorized to hold lands by way of mortgage, and might 
have had interests in lands, and which had been constituted by deed 
of settlement, under which the shares were declared to be personal 
estate, held not to be within the Mortmain Act. Railway scrip is 
not within the Mortmain Act. Mortgages given by a railway com- 
pany of the undertaking, and tolls, rates and sums arising by virtue 
of the act of parliament under which it is constituted, held to be within 
the Mortmain Act. Where exceptions to a master's report relate only 
to matters of law, and not to matters of fact, the court will not make 
any order on the exceptions, but express its decision by way of de- 
claration. It was conceded by the parties interested in opposing it, 
that a bequest to the Commissioners for the Reduction of the National 
Debt, to be applied in the reduction of the national debt, was a cha- 
ritable use. Ashton v. Lord Langdale, 20 Law J. (N. S.) Chanc. 
234. 

STAYING PROCEEDINGS.—A defendant offering the plain- 
tiff all the relief specifically sought by his bill, moved to dismiss the 
bill without costs, or that the plaintiff might apply respecting them. 
The plaintiff then insisted on a further demand, which might be had 
under the prayer for general relief, or by amendment. The court 
refused the motion with costs, but intimated that this proceeding must 
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be considered at the hearing. The decision in Sivell v, Abraham, 
8 Beav. 598, adhered to. Mennet v. Luard, 12 Beav. 479. 

SUBSTITUTED SERVICE.— An appearance was entered for 
the defendant, and a traversing note filed. An order was made for 
service of it at his last place of residence. Sorlock v. Wilson, 12 
Beav. 545. 

TAXATION.— 1. The decision in Robins v. Mills, 1 Beav. 227, 
is inapplicable where the merits of the cause must enter into the dis- 
cussion. Webb V. Grace, 12 Beav. 489. 

2. Overcharge. — In taxation, abstracts are ordinarily passed if 
thej contain eight folios on an average, but the strict ruie is that 
they should contain ten folios. Taxation of a paid bill, sought on the 
ground of overchai^e, in abstracts containing less than ten folios, 
refused, the practice being in uncertainty, and there being no pres- 
sure or surprise. Explanatory notes of the taxing master as to the 
charge for abstracts, &c. &c. In re Walsh, 12 Beav. 490. 

TRUST AND TRUSTEE.— 13 ^ 14 Vict. c. m— Trustee abso- 
lutely entitled under the act. — The surviving trustee of a settlement 
having refused to transfer certain trust-funds to two new trustees duly 
appointed, it was held that the new trustees were to be considered the 
persons '' absolutely entitled" under the act; and if the old trustee 
refused, upon their application, to transfer for the space of twenty- 
eight days, the court, upon a petition by such new trustees, would 
direct the secretary of the Bant of England to transfer the funds to 
them. In re MusselVs Trust, 20 Law J. (N. S.) Chanc. 196. 

TRUSTEE ACT. — 1. 13 ^ 14 Vict. c. 60 — New trustees— 
Transfer of stock. — New trustees of stock, appointed under the 13. 
& 14 Vict. c. 60, have not the right under the act to a transfer of the 
stock directly to them, but the ri^ht only to call for a transfer from 
the old trustees ; or, if they should be incapable, or refuse to make 
such transfer, to exercise the powers of the act, which provides for 
such cases. In re Smyth's Settlement, 20 Law J. (N. S.) Chanc. 
265. 

2. Vesting order — Legal estate — Mortgage in fee. — On a petition, 
under the Trustee Act, 1850, of the personalrepresentative of a mort- 
gagee in fee, stating that the heir of the latter, after diligent search, 
could not be found, the court refused to make an order vesting the 
legal estate of the mortgaged premises in the petitioner. In re 
Meyrich, Ex parte Paine, 20 Law J. (N. S.) Chanc. 336. 

VENDOR AND PURCHASER.— The case of De Visme v. 
De Visme, must be acted on with some caution, and it is not in every 
case of delay in the delivering of a sufficient abstract, that a vendor 
is to lose the interest which he has stipulated for. Upon a sale under 
the court, on the 14th of September, there was a condition that the 
purchaser should confirm the report, and, before the 10th of November, 
pay his purchase money and interest from the 29th of September, 
and be entitled to the rents from that time, and ^* under no circum- 
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stances*' was he to be excused payiog interest from that time. The 
purchaser was unable to obtain and serve the order of confirmation 
until the 29th of November. The abstract was delivered on the 6th 
of December, and the requisitions finally answered on the 17th of 
January : Held, that there was no such delay on the part of the 
vendor as to release the purchaser from payment of interest. Rowley 
V. Ada7}i8y 12 Beav. 47o. 

WILL. — 1. Bequest. — A testator, by his will, gave alibis personal 
property to his wife absolutely, but a codicil in the form of a letter, 
addressed to his wife, contained these words, '' I hope my will is so 
worded that everything that is not in strict settlement you will find 
at your command. It is my wish that you should enjoy everything 
in my power to give, using your judgment as to where to dispose of 
it amongst your children, when you can no longer enjoy it yourself. 
But I should be unhappy if I thought it possible that any one not of 
your family should be the better for what I feel confident you will so 
well direct the disposal of:" Held, that the testator's widow took 
the property absolutely. Williams v. Wiltiams, 20 Law J. (N. S.) 
Chanc. 280. 

2. Construction, — A., the father of C, by his will, gave the income 
of his residuary estate (after the death of B., the mother of C), to 
trustees, upon trust to apply it as they should think proper for the 
benefit of C. ; and died in 1815. B., by her will, gave the income 
of her residuary estate to trustees, upon trust to apply a sufiicient 
part of the income for the maintenance of C. during his life, and 
declared that, in case there should be a surplus of income, such sur- 
plus should be considered as principal, and invested accordingly, and 
gave such principal on the trusts therein mentioned, and died in 1832. 
C. was found a lunatic in 1818. The annual sums allowed for the 
maintenance of C. were less than the annual income of both the estates 
of A. and B. : Held, that the income of B.'s estate was to be first 
applied for the maintenance of C, in exoneration of the income of 
A.'s estate.' Methold v. Turner, 20 Law J. (N. S.) Chanc. 201. 

3. Construction — Dying without children, — A testator, by his 
will, dated in 1837, left nis entire fortune to be equally divided 
between his two daughters, A. and B., who were his only children, 
with a declaration that the share of his daughter A. should devolve, 
in case of her dying without children, to B. and her children. At 
the date of the will A. was married, but had no children, and B. was 
married and had two children. A. died without ever having had a 
child : Held, that A. took an absolute interest in the personal estate 
bequeathed by the testator. Real estate was settled on A. in tail, 
with remainder to B. and her children, and A. was absolutely entitled 
to certain personal estate. A. being so entitled, by one settlement 
dated the 1st of July, 1841, and male on her marriage, assigned her 
personal estate to trustees, upon trust for herself for life, with re- 
mainder to C. for life, with remainder to B. and her children; and, 
by another settlement of the same date, also made on her marriage, 
conveyed the real estate to which she was entitled as tenant in tail to 
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trustees, upon trust for herself for lifei with remaiitder to C. for life, 
with remainder to B. and her children. A. died without having 
harred the entail : Held, that B. and her children were put to their 
election between the life estate in the realty given to C. by the second 
deed, and the benefits in the personalty eiven to them by the first deed. 
Bill against infant defendants : the plaintiff had served defendant's 
solicitor with notice to produce a particular deed in his possession. 
The defendant's solicitor sent to the plaintiff a copy of the deed : Held, 
that the production of the copy at the hearing did not amount to 
secondary evidence of the deed against the infant defendants. A 
deed taken to be proved at tlie hearmg by its production, and an affi- 
davit of the handwriting of th^ parties who had executed it, on the 
ground of there being before the court^t least evidence of an agree- 
ment to do a thing for valuable consioeration. Bacon v. Cosby^ 20 
Law J. (N. S.) Chanc. 213. 

4. Construction — Dying without issi'^. — A testator, by his will, gave 
certain shares of his residuary personal estate to certain legatees. He 
then directed that " the whole of the legatees should have the benefit 
of survivorship between them in the event of any one or more of them 
dying without leaving issue :" Held, that '* the dying without leaving 
issue did not refer to death in the lifetime of the testator. Smith v. 
Stewart, 20 Law J. (N. S.) Chanc. 205. 

5. Constriiction — Illegitimate children, — A testator, by his will, 
gave a share of estate to his son for bis life, and directed that after 
his death the interest should be for the maintenance of his wife and 
the education of his children. At his wife's death the principal to be 
divided among his children. For some years previously to the date 
of the codicil the son had been living with a woman to whom he was 
not married, and had by her four children. The testator was cog- 
nizant of these circumstances, and recognized the children as the 
children of the son and his own grandchildren, and frequently had 
them staying with him : Held, that the illegitimate children of the 
son were not included in the bequest made in favour of the children. 
Warner v. Warner, 20 Law J. (N. S.) Clianc. 273. 

6. Construction — Mortmain Act. — A testator bequeathed the re- 
sidue of his estate to trustees, to be purchased into tne funds for the 
following purpose, viz., for opening new schools, subscribing to those 
already opened, in England, Scotland, Ireland and elsewhere, and 
purchasing land to be let out to the poor at a low rent, such rent to 
be applied to any benevolent purposes nis trustees might think proper : 
Held, that the residue was divisible into two equal parts, and that one 
of such parts was applicable to the purposes of education, according 
to a scheme to be settled by the court, and that the trusts of the other 
part were void under the Mortmain Act. Crafton v. Frith, 20 
Law J. (N. 8.) Chanc. 198. 

7. Construction — Vestijig, — A testator by his will gave all his 
real and personal estate to his wife to enjoy the same *^ in the fullest 
manner, subject to the following provisions." The testator gave cer- 
tain legacies. He then desired that all his property should continue 
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at interest, in the same situation as at the time of his death, for the 
benefit of his wife, and that his wife should make a will and divide 
the property between his and her relations, in such manner as she 
should think they deserved. He then declared that, if his wife should 
be rendered unable to make a will in the manner before suggested, 
this property should be sold, and that the money should be divided 
in the manner therein mentioned. The testator then declared that 
the last clause was " not to do away with, or prevent his wife from 
exercising, the entire right over his property, should she be enabled 
to carry it into effect in the way he had left it to her, or in any other 
most agreeable to herself." The widow of the testator by her will 
gave some legacies to her relations, but did not dispose of the residue 
of her estate: Held, that the testator's property had, under his will, 
vested absolutely in the widow, and went to her next of kin. Hus- 
hi$8on V. Bridge^ 20 Law J. (N. S.) Chanc. 209. 

8. Same.-^A testator bequeathed his residuary personal estate to 
trustees, upon trust for A. for life, and after the death of A. the said 
trust-money and income, in trust for all and every the children of A., 
share and share alike, to the son or sons when they should have 
attained the age of twenty-one, and for the daughter or daughters at 
that age or marriage, with a gift over, if A. should die without 
having a child, or having any, such children should die, being sons 
before twenty-one, and daughters before twenty-one or marriage. A. 
died, leaving an only child, B., who died under twenty-one : Held, 
that the trust property had vested in B., so that the income between 
the death of A. and the death of B. belonged to B.'s estate. Ridg- 
way V. liidgway, 20 Law J. (N. S.) Chanc. 256. 

9. Devisee — Contribution. — A testator devised an estate, N., by 
his will, the limitations of which he varied by a codicil, both dated 
prior to the Wills Act, and afterwards he entered into a contract by 
which he agreed to give, after his death, to A. alone the option of 
purchasing the estate r^., and also another estate W., upon tne pur- 
chase of which the contract for an option was entered into. By a 
second codicil, made after the Wills Act, reciting the purchase of the 
estate W., he devised that estate. A. enforced a sale to him by suit 
against the devisees of the testator : Held, that the purchase-money 
of the estates N. and W. devolved according to the limitations of the 
will, which would have been applicable to these estates in case there 
had been no sale. The testator borrowed 2000/. to enable him to pay 
the purchase-money of estate W., and that sum was found by the 
Master to be a lien on the estate at the testator's death : Held, that 
the Wills Act did not alter the course of administering the assets, but 
that the devisee had a right to l^vVe the personal estate of the testator 
applied towards the discharge of the lien ; and that, failing that, he 
had a right to have descended real estate so applied ; but that, both 
these resurces failing, the devisee was not entitled to have contribu- 
tion from estates of tne testator comprised either in a particular or in 
a residuary devise. A testator devised all his freehold estate at B., 
which he purchased of C.^ by a will dated before, and republished by 
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a codicil dated after, the Wills Act ; bat a small piece of land, pur- 
chased with the estate by the testator of C, ana always held and 
mixed with it, was leasehold. After making the codicil, the testator 
purchased the fee of that small piece of land, and the leasehold 
interest was merged : Held, notwithstanding the 24th section of the 
Wills Act, that the codicil did not pass the after acquired fee. Emuss 
Y. Smith, 2 De Gex & S. 722. 

10. Power of sale. — A testator devised his real, copyhold and 
leasehold estates to trustees, their heirs, executors and administrators, 
upon certain trusts, and authorized his said trustees and the survivor 
of them, his heirs, executors and administrators, to sell all or any 
part of his property. The surviving trustee died, having by his will 
devised his trust estates to two persons in fee, and appointed them 
his executors. They entered into a contract for a sale of a part of 
the testator's copyright property : Held, on a special case, that the 
point was too doubtful to force the title on the purchaser. Wilson v. 
Bennett, 20 Law J. (N. 8.) Chanc. 279. 
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ADMINISTRATION.— TTtVA a copy of the will annexed, granted 
in conformity with the grant of the foreign court, where the testatrix 
was domiciled^ though the correctness of that grant was questionable, 
— Administration, with a copy of the will annexed, of a party 
domiciled in Scotland, granted in conformity with the grant of the 
court of competent jurisdiction in Scotland, though the judge of the 
Prerogative (Jourt entertained great doubt as to the correctness of 
the grant in Scotland. In the goods of Henderson, 2 Rob. 144. 

ADMINISTRATION BOND.— W. H. W. and W. H. became 
sureties in an administration bond> for an administrator with a will 
annexed, who afterwards illegally converted to his own use the goods 
of the testator, and left the country. On behalf of a legatee, motion 
was made for a decree against the- representative of W. H. W. then 
deceased, and W. H. citing them to show cause why the bond should 
not be permitted to be sued for at common law, and attended with. 
A decree, with intimation, was issued and duly served, but no appear- 
ance was given. Leave was given for the bond to be attended with. 



JEccli siastical, 69 

Subsequently the court was moved to extend that permission to a 
court of equity, as well as common law, and on an affidavit as to the 
necessity from the solicitor of the legatee^ who had filed a bill in 
Chancery, the motion was granted. Motion for an administration, 
with a will annexed, during the absence from the country of the 
administrator, refused on the ground that the 38 Geo. 3, c. 87, 
applies to executors alone. jSay v. WUloughhy and Silly in the 
goods of HarrisoUy 2 Rob. 120. 

ATTESTING WITNESSES.—l. CapahU of nyriting, subscribed 
with marks, — ^A will being subscribed by two of the attesting wit- 
nesses, capable of writing, with marks: Held to be sufficiently sub- 
scribed by them. Administration, with the will annexed, was granted 
to the residuary legatee for life, as though the will contained sundry 
directions to executors, their names were specified only under the 
testator's signature. In the goods of Amiss, 2 Rob. 116. 

2. Ignorant whether a passage %n a will was inserted before or 
after execution. — A will having an additional bequest to a legatee 
inserted, by which the sense of the paragraph as that bequest stood 
was interrupted : Held to be entitled to probate, with such additional 
bequest as the attesting witnesses knew, or whether the same was or 
was not written previously to the execution. It is not the duty of a 
court of probate to raise obstacles and make the Wills' Act more 
difficult of compliance than it is. In the goods of Swindin, 2 Rob. 
192. 

ATTORNEY. — Being cited at the instance of his principal to 
exhibit an inventory and account, appeared under protest. — The 
attorney to whom aoministration had been granted on behalf of the 
relict of a deceased, being cited at the instance of the relict, residing 
abroad, to exhibit an inventory and account, appeared under protest, 
alleging that the court has notjurisdiction to require an account 
between a principal and agent : Held, that the attorney was bound 
to comply with the citation. Bailey v. Bristowe, 2 Rob. 145. 

CONFLICT OF ATTESTING WITNESSES. - J.« to the 
order in which the will was executed.— On a question whether a tes- 
tatrix signed her name before or after the witnesses subscribed, one 
of the attesting witnesses deposed throughout her examination to the 
impression on her mind, that the testatrix signed after them; the 
other, in the first instance, likewise deposed to the same efibct, but 
after having inspected the paper she deposed that the testatrix signed 
before them : Held, under the circumstances of the ^reat experience 
the testatrix had had in executing the wills, of her having sent to a 
solicitor for instructions in regard to the paper in question, and of 
the paper on the face of it appearing to be auly signed and attested, 
that the presumption is that the instrument was executed in conformity 
with the requisites of the statute. Brenchley v. Still and Rachham 
and Lynn, 2 Rob. 162. 

EXECUTOR. —1. Being a party to a suit, dismissed without 
renouncing, in order to his being examined as an attesting witness to 
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the wiU, — An executor having taken probate of a will, dated the 
24th Au^ust^ 1849, was cited at the instance of legatees under a 
former will to bring in the probate, and show cause why the same 
should not be revoked. Probate was brought in, and his proctor was 
authorized to propound, &c. On motion the court dismissed the 
executor, who was a witness to the will, from the suit, in order to his 
being examined as a witness, without reouiring him to renounce his 
office. Bryan v. White and Senson, 2 Rob. 137. 

2. Objecting to his co-executor having a grant of probate by reason 
of alleged incapacity, — An executor in an act on petition, objected 
to a co-executor, appointed in the same will, being joined with him 
in the grant of probate, on the ground of incapacity. The act on 
petition was opposed and directed to be reformed. On the affidavits 
adduced in support of the pleadings of each party, the court held 
the incapacity was not established, and overruled the petition. Evans 
V. TyUry 2 Rob. 128. 

3. If doubtful whether debts constitute, under particular drcum- 
stancesy bona notabilia. — When a doubt may exist whether debts, 
under peculiar circumstances, constitute bona notabilia, the court will 
decide in favour of their being bona notabilia. Nicholl v. Thomas, 
2 Rob. 157. 

INITIALS OF ATTESTING WITNESSES.-The initials of 
attesting witnesses to a testamentary paper are a sufficient subscrip- 
tion under the Wills Act ; they are not required to sign their names. 
In the goods of Christian, 2 Rob. 110. 

INTEREST OF NEXT OF KIN TO OPPOSE A TES- 
TAMENTARY PAPER.— A next of kin having assigned to de- 
clare whether or not she opposed scripts A., B. ana C. (a will, with 
two codicils), " or any or either, and which, if any," declared she 
opposed C, the second codicil, on the face of which she had no 
interest : Held, on a suggestion, contained in her affidavit of scripts, 
that other intermediate papers had been executed by the testator, 
and were in existence, that she had interest sufficient to entitle her to 
oppose C, but she must declare whether she opposed A. and B. A 
next of kin, qu^ next of kin, cannot oppose a paper without some 
interest, however small or remote. Baskcomb v. Marrison, 2 Rob. 
118. 

PARTY IN A SUIT NOT BOUND TO ANSWER TO 
ANY ARTICLE IN A LIBEL WHICH MAY TEND TO 
ESTABLISH THE OFFENCE CHARGED.—A party, in her 
personal answers to a libel, is not bound to answer to articles which, 
though not on the face of them criminatory, may, by possibility, 
furnish a link in the evidence against herself. Kingv, King, 2 Rob. 
153. 

PAUPER DISPAUPERED BY HIS OWN PROCTOR.— 

A party having been permitted so sue as a pauper, was, on facts 
respecting an income, proved against him by his proctor assigned to 
him, dispaupered. Lait v. Bailey, 2 Rob. 150. 



£!cclesiasticaL 71 

RESIDUARY LEGATEE OF AN INSOLVENT ESTATE 
PERMITTED TO RETRACT A RENUNCIATION.— A re- 
siduary legatee, who had renounced administration de bonis non of 
an alleged insolvent estate, permitted to retract that renunciation and 
to take the administration in preference to a nominee of creditors 
representing a large amount of debt. Dimes v. CornweUy in the 
goods of Waters, 2 Rob. 142. 

SIGNING. — At the foot or end. — A will containing on the first 
page the appointment of an executor, a disposition of tne entire pro- 
perty, a testimonium clause with the part of an attestation clause 
immediately following, but not sufficient space for the whole of that 
clause, the second nage blank, and on the third page the remainder 
of the attestation clause with the signatures of the testatrix and wit- 
nesses immediately following : Held to be " signed at the foot or 
end," as the attestation clause was, under the circumstance of the 
case, to be considered as a part of the will. An affidavit of one 
attesting witness to the due execution of a will is sufficient, unless 
more than one witness make an affidavit as to alterations in a will ; 
in that case both or all must also join in deposing to a due execution, 
if an affidavit to that circumstance be required. In the goods of Bat- 
ten, 2 Rob. 124. 

2. Same. — A will made in virtue of a power of appointment, and 
having after the testimonium clause a blank space of two inches 
eight-tenths, and then the signature of the testatrix, held not to be 
" signed at the foot or end." In the goods of Beadon, 2 Rob. 139. 

3. Same. — A will, having after the testimonium clause an attesta- 
tion clause extending half the width of the sheet, with the testator's 
signature to the right of that clause, but one inch four-tenths beneath 
it, and a space of two inches eight-tenths blank between the testi- 
monium clause and his signature, held to be signed '' at the foot or 
end." In the goods of Daronayj 2 Rob. 178. 

4. Same. — A will, having auer an unfinished testimonium clause 
a blank of one inch eight-tenths, then on the left of that page an 
attestation clause extendmg half the width of the page, and opposite 
to the fourth line of the attestation clause the signature of the tes- 
tator, which stood at the distance of very nearly three inches below 
the last line of the testimonium clause, held not to be '* signed at the 
foot or end. In the goods ofHeam, 2 Rob. 112. 

5. Same.— A will, the dispositive part of which ended on the second 
page, having a blank space under the last line of one inch three-tenths, 
and at the end of the third page the woi*ds, *' Signed by me, in the 
presence of the undersigned, immediately after which followed the 
signature of the testator, and then an attestation clause, with the sig- 
natures of the witnesses : Held, not to be signed *' at the foot or end." 
In the goods of Henry, 2 Rob. 140. 

6. Same. — An allegation propounding a will, occupving with the 
testimonium and attestation clauses two pages, save three-tenths of 
an inch, and having at the bead of the third page a blank space of 
two inches two-tenths, after which stood the signature of the testator, 
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cloiie to the left side of that page, and opposite to the second line of 
the testimonium clause, as set forth in the case, rejected on the ground 
that the will was not signed '' at the foot or end. Holbech v. Sol' 
beck, 2 Rob. 126. 

7. Same. — A will having a blank space of one inch six-tenths 
between the testimonium ana attestation clauses, the latter extending 
rather more than half the width of the page, with the testator's sig- 
nature opposite to the centre of it, ana at a distance of two inches 
four-ten tns from the last line of the testimonium clause : Held to be 
signed ** at the foot or end." In the aoods of Holland^ 2 Rob. 196. 

8. Same. — A will, commenced in 1840, with many alterations and 
blanks appearing, and the residue not disposed of, and having after 
the appointment of an executor a blank space of four inches seven- 
tenths, after which followed, '^ This my last will and testament is 
now signed by me, Sarah Susannah Howell, on the 10th day of July, 
1844," immediately beneath which were the signatures of the testatrix 
and attesting witnesses, with an imperfect attestation clause : Held, 
that the rule in White's case did not apply, as the judge considered 
the testatrix did not intend her will to be concluded : probate refused. 
In the goods of Howell, 2 Rob. 197. 

9. Sam£. — A will having a blank space of one inch three-tenths 
between the testimonium and attestation clauses, the latter clause ex- 
tending half the width of the page, with the signature of the testator 
opposite to the last line but one of the attestation clause, and at a 
distance beneath the last line of the testimonium clause, of three inches 
eight-tenths : Held to be signed ''at the foot or end." In the goods 
of Prentice, 2 Rob. 182. 

10. Sam£.— 'When there is space sufficient for the signature of a 
testator on the same page as that on which the will concludes, and 
his signature is not there placed, a will is not duly signed. A will, 
having in the last line of the second page a blank space of four inches 
three-tenths, and under that line a blank space of nearly three-tenths 
of an inch, with the signature of the testator at a distance of two 
inches three-tenths from the top of the third page : Held not to be 
signed " at the foot or end." In the goods ofjRowe, 2 Rob. 199. 

11. Same. — A will having a blank space of six-tenths of an inch 
between the testimonium and attestation clauses, the latter extending 
not half the width of the page, with the testatrix's signature half an 
inch beneath and to the right of the attestation clause, and at a dis- 
tance of two inches six-tenths below the last line of the will : Held to 
be signed " at the foot or end." In the goods of Welch, 2 Rob. 179. 

12. Same. — Generally, if the signature of a testator be on the same 
page as that on which tne will concludes, and placed after the conclu- 
sion, that will be a sufficient compliance witn the statute. A will, 
having a blank space of one inch three-tenths between the testimo- 
nium and attestation clauses, the latter extending more than half the 
width of the page, and beneath that clause, at a distance of one inch 
eight-tenths, but to the right, the mark of the testatrix placed at a 
distance of five inches seven-tenths below the last line of tne testimo- 
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niam clause : Held to be signed " at the foot or end." In the goods 
of White, 2 Rob. 194. 

13. Same. — A will having afler the testimonium clause, written 
continuously with the dispositive part of the will, a space in the last 
line of the testimonium clause sufficient for the signature of the testa- 
trix, and under that line a space of nearly half an inch, and. then an 
attestation clause followed immediately by the signature of the testa- 
trix : Held to be signed " at the foot or end.' In the goods of 
Whittle, 2 Rob. 122. 

14. Same. — A first codicil, with the remainder of the testimonium 
clause terminating on the second page of the sheet, under which 
termination was a blank space of seven-tenths of an inch, then a full 
attestation clause extending half the width of that page, and opposite 
to the lower part of the attestation clause, at a distance of three inches 
and two-tenths from the termination of the testimonium clause, the 
testatrix signed : Held to be entitled to probate, together with the 
will and second codicil, respecting which there was no question. A 
third codicil, with the testimonium clause terminating on the second 
page, under which clause was a blank space of three inches three- 
tenths, and with the testatrix's signature at a distance of six inches 
seven-tenths from the top of the third page, opposite to the lower part 
of the attestation clause, commencing nearly half way down the third 
page : rejected, as not signed '^ at the foot or end thereof.'' In the 
goods of Woods, 2 Rob. 180. 

SPECIFIC BBQUEST.-- Appointment of executors written 
below testatrix's signature, and interposed between the signatures of 
the attesting witnesses,— An allegation propounding a paper contain- 
ing a specific bequest, and an appointment of executors written below 
the testatrix's signature, and interposed between the signatures of the 
attesting witnesses, rejected. Topham v. Topham, 2 Rob. 189. 

WILL. — 1. Of a ferns covert.— A. feme coveii; having a power of 
appointment over a certain sum, appointed by her will that sum to 
trustees, upon trust to pay the interest thereof to her sons during 
her husband's life, and at his death to divide the principal amongst 
her sons who survived her, but did not name an executor. Adminis- 
tration, with the will annexed, was granted to the husband under the 
circumstances of the case, though the practice in the registry was to 
made such a grant to those having tne interest. In the goods of 
Dawson, 2 Rob. 135. 

2. Of a seaman in the merchant service. — A letter written by a 
seaman in the merchant service, in the Margate roads, unattested, 
containing dispositive words : Held, under sect. 11 of the Wills Act, 
to be his will. Justifying security is not required when a party cited 
has not a prior claim to a grant. In the goods of Milligan, 2 Rob. 
108. 
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CoDtainiog the Caaes in 6 Moore'a Reports, parta 1 and 2. 



ADMIRALTY GOV RTS. — Equitable jurisdiction of.— 
Although in the decision of cases properly within the jurisdiction of 
the Court of Admiralty equitable consideration ought to have weight, 
yet that court has not jurisdiction to do all that a court of equity 
might do, in suits instituted by persons suine either for themselves or 
on behalf of themselves and others, for administration of assets or 
distribution of a common fund. Where therefore the owners of a 
vessel and part of the cargo, lost in a collision, brought an action in 
the Admiralty Court agamst the dama^ng vessel, and obtained a 
decree for the condemnation of the ship, referring the amount of 
damages to the registrar and merchants who were to report them ; 
and on the same day that the decree was pronounced the owners of 
the remaining portion of the cargo brougnt an action against the 
damaging vessel, and applied to the court to be let in to participate 
rateably in the proceeds of the condemned ship remaining in the 
registry : it was neld, first, that the Admiralty Court in such cir- 
cumstances had no jurisdiction to decree a rateable distribution, and 
thereby take away the priority of the prior petens; and secondly, 
that the decree for damage and reference to tbe registrar and mer- 
chants was a definitive sentence. The stat. 53 Geo. 3, c. 159, was 
passed for the protection of owners of ships, and applies only to bills 
m equity and suits, or proceedings instituted by or on behalf of 
owners, and does not give equitable jurisdiction to the Court of Ad- 
miralty in a case where a proceeding is not taken under the statute 
by the owners of the ship. Semhle^ that the 15th section of statute 
53 Geo. 3, c. 159, may oe applicable to suits for damage in the Ad- 
miralty Court, if accompaniea by a proceeding on the part of the 
owners for their own protection, and may lead to a distribution pro 
rat^ of the proceeds or the ship among the claimants. Bernard v. 
Syne, 6 Moore, 56. 

BILL OF SALE. — A bill of sale and assignment of goods, de- 
scribed as being in certain warehouses belonging to A., was given by 
him for the loan of a sum expressed to have been paid on the day of 
the date thereof. Upon an action of trover brought against the 
assignee of A. who had seized the goods, it appeared in evidence that 
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a portion only of the goods was in the warehouse specified at the 
date of the sale^ and that no part of the loan was paid on that day, 
the same heing discharged hy instalments a few days afterwards; 
whereupon the judges of the supreme court held that there had been 
no valid transfer, and consequently no conversion, and gave an inter- 
locutory judgment and verdict in accordance with such view : Held 
by the judicial committee, on appeal from such judgment and verdict, 
and from an order refusing a new trial, that the judgment and verdict 
were not justified by the evidence and must be reversed, and a new 
trial granted. Seatv. O'Dowda, 6 Moore, 324. 

BOMBAY CHARTER OF JUSTICE.— Bv the charter of 
justice of the 23rd of December, 1823, establishing the supreme 
court at Bombay, that court was prohibited (in like manner as the 
supreme court at Calcutta, under the 21 Geo. 3, c. 70, s. 8), from 
entertaining any jurisdiction in any matter concerning the revenue, 
under the management of the governor and council, on any act done 
in the collection thereof. In an action of trespass brought against 
the collector of revenue at Bombay, for distraining for arrears of 

fovernment " quit rent," the defendant pleaded " not guilty " only, 
'he supreme court at Bombay held, that the " quit rent" was not 
'' revenue" within the meaning of the charter, and that the act com- 
plained of was not warranted by the usage of the country and of the 
company's regulations, and that the court had jurisdiction to entertain 
the action, and found for the plaintiffs : Held, reversing such finding 
and judgment, first, that the " quit rent" was part of the revenue, 
and in the collection thereof the supreme court had no jurisdiction, and 
that the court being excluded by the charter from any matter con- 
cerning the revenue the plea of '' not guilty" was sufficient, and that 
the judge ought at the trial to have directed a nonsuit, or a verdict to 
be entered for the defendants. A plea in abatement to the jurisdic- 
tion of the court must point out another court before which the matter 
is cognizable. A plea in bar, if well founded, is sufficient, without 
pointing out the court in which the suit ought to have been brought. 
If a party bona fide and not absurdly believes he is acting in pur- 
suance of a statute, he is entitled to the special protection which the 
legislature intended for him, although he has done an illegal act. 
The supreme court, in overruling the objections to the jurisdiction of 
the court, refused leave to appeal ; the subject matter of the action 
being trifling, and under the amount required by the rules of the 
Privy Council. Upon petition, the judicial committee granted leave 
to appeal, but upon terms of the East India Company paying the 
respondent's costs of the appeal, to enable him to appear to prevent 
the question being argued ex parte. Spooner v. JuddoWy 6 Moore, 
257. 

CONFIRMATION.— 0/ Utters patent under b Sr Q Will. 4, 
c. 83, s, 2. — To entitle a patentee to a confirmation of letters patent, 
under the statute 5 &; 6 Will. 4, c. 83, s. 2, the patentee must show 
that he believed himself the first and original inventor. Upon an 
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application for a confirmation of letters patent it was proved, that 
the patent article was not pobliclj and generally known prior to the 
letters patent; bat that some persons nad systematical ij used an 
article, identical with the patent article, for several years prior to 
the grant of the letters patent, and that the subject of the patent was 
little more than an application. of a well known article in trade: in 
such circumstances, held by the judicial committee, that it was not a 
case in which the statute was intended to apply, and their lordships 
refused to recommend the confirmation of the letters patent. In re 
CareTs Patent, 6 Moore, 207. 

DOMICILE. — A native bom Irishman, a British subject, mar- 
ried a Frenchwoman domiciled in France. They resided m France 
till tbe breaking out of the French Revolution, when they emigrated 
to Germany. The wife died in the lifetime of her husband, without 
having ever come within the territory of Great Britain : Held, in 
such circumstances, that she did not by her marriage become a 
British subject ; for that, while she remained abroad, she was not 
within the allegiance of the crown of England. An alien woman 
held real estates in Champagne in her own right, in fee simple, and 
these estates were expressly excluded by the marriage contract from 
the community of goods. By the custom of Paris, which governed 
his contract, this estate remained during the coverture the separate 
property of the wife ; and she could, during her husband's lifetime, 
witn his consent, have alienuted them away, and have absolutely dis- 
posed of them at his death, so as to exclude her issuers right to 
legitim. Tbe estates were confiscated by the French Revolutionary 
Government, under the law of the French convention against emigra- 
tion, and she died in her husband's lifetime, leaving issue a son, a 
British subject : Held, that the son had neither an indefeasible or a 
contingent interest in such estates, and that he was not entitled to 
indemnify for their loss : Held, also, that the statute 7 & 8 Vict, 
c. 66, s. 16, by which an alien woman married to a natural bom sub- 
ject is naturalized, is not a declaratory act. By the common law of 
England, an alien woman married to an Englishman is not entitled 
to dower. The Matrices de Roles, or assessments to the land tax of 
the year 1791, the primary evidence required by the convention, 
No. 7, for the purpose of ascertaining the value of the confiscated 
estates, not being forthcoming, it was held by the Judicial Committee, 
that the Commissioners for Liquidating the Claims of British Sub- 
jects in France, were at liberty to adopt any other evidence which 
might appear to them most satisfactory m respect to the estate which 
was to be valued, such as the original purchase money ; the valuation 
of the parties themselves in any subsequent transactions; where there 
was a lease, the rack rent ; the rent, allowing a certain number of 
years' purchase, or the sum for which the property had been sold at 
the time of the confiscation. Count de WalTs case, 6 Moore, 217. 

DUTCH ROMAN LAW.— By the Dutch Roman law, in force 
in British Guiana, a joint action by the holder of a promissory note 
will lie against the maker and indorser of such note: What held to 
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be a sufficient notice of dishonour to an indorser of a promissory 
note. Chapman v. British Guiana Banh^ 6 Moore^ 23. 

EXPOSITION OF THE DOCTRINE OF MONOMANIA 
AND PARTIAL INSANITY.— ^« applied to wt7&.--If the 
mind is unsound on one subject, provided that unsoundness is at all 
times existing upon that subject, it is erroneous to suppose such a 
mind is really sound on other subjects ; it is only sound in appear- 
ance ; for if the subject of the delusion be presented to it the un- 
soundness would be manifested by such a person believing in the 
suggestions of fancy, as if they were realities; any act, therefore, 
done by such a person, however apparently rational that act may 
appear to be, is void, as it is the act of a morbid or unsound mind. 
Delusion is the belief of things as realities which exist only in the 
imagination of the patient. The frame of mind which indicates his 
incapacity to struggle against such an erroneous belief constitutes an 
unsound frame of mind. To constitute a lucid interval the party 
must freely and voluntarily, and without any design at the time of 
pretending insanity and freedom from delusion, confess his delusion. 
Where delusions are proved to have existed, both before and after the 
factum, the presumption that they existed at the time of the factum 
is thrown upon the party propounding the will. It is immaterial that 
the delusions do not appear on the face of the will. A will written 
in 1834, by a widow without children, a person originally eccentric, 
and, in after life, developing unsound delusions, conferring great 
benefit on a stranger, the will, not betraying on the face of it marks 
of insanity, in the circumstances pronounced against. Waring v. 
Waring J 6 Moore, 341. 

FOREIGN BILL OF EXCHANGE.— Payaftfe in England. 
— If a bill of exchange is drawn in one country and payable in an- 
other, and the bill is dishonoured, the drawer is liable, according to 
the lex loci contractus, and not the law of the country where the bill 
was made payable. But where a bill is drawn generally, the liabilities 
of the drawer, accepted and indorsed, are governed by the laws of the 
countries in which the drawing, acceptance and indorsement respect- 
ively takes place. The principle of compensation in the civil law, 
adopted by the Dutch Roman law, applies to bills of exchange ; and a 
debt due by a creditor to the debtor is extinguished by a liquid debt 
of the same amount due from the creditor to the debtor. A resident 
in Demeraradrew a bill of exchange in favour of B., also resident in 
Demerara, payable in London, upon C, resident in Scotland, and C. 
accepted the same, making it payable in London. When C.'s accept- 
ance became due, he held two bills of exchange accepted by D., 
which were dishonoured and protested for non-payment. D's assig- 
nees did not proceed against C., but brought an action in Demerara 
against A. and B., the drawer and indorser, who pleaded a right of 
set-off to the extent of the two bills accepted by D., which the supreme 
court disallowed, and found for the plaintiffs: Held by the Judicial 
Committee reversing such sentence — First, that the bill having been 
drawn in Demerara, the Dutch Roman law, in force in that colony, 
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must govern the case, and that by that law the bill accepted by C. 
was compensated or extinguished; pro tanto, by the bills accepted by 
D. ; Secondly, that a surety was entitled to avail himself of this rule 
of law in respect of a debt due to the principal debtor ; and^ Thirdly, 
that the drawer and indorser were to be deemed sureties for the 
acceptor, and entitled to plead this right of set-off. AUen v. Kemble, 
6 Moore, 315. 

MADRAS CHARTER.— The supreme court at Madras (esta- 
blished by the Madras charter of 18001 has an equitable jurisdiction, 
similar to, and corresponding with, tne equitable jurisdiction exer- 
cised by the Court of Chanceiy in England, over cnarities. By the 
55 Geo. 3, c. 155, s. Ill, the advocate-general is entitled to appear and 
represent the crown in informations for the administration of chari- 
taole funds. Att-Oen. v. Srodie, 6 Moore, 12. 

SALVAGE. — 1. Upon a tender for salvage services in getting a 
vessel off the Newcome Sand, it appeared, that in order to get the 
vessel off the sand, both her bower anchors and chains were slipped, 
and that the salvors, after getting her off, called in the aid of another 
boat to recover the anchors : Held, that the general salvage was 
completed when the vessel was off the sand, and that the ^ettmg up 
of the anchors formed no ingredient in the salvage services as to 
entitle those who recovered the anchors to share in the general sal- 
vage of the ship and cargo. Where the salvors took no step in the 
Aamiralty Court to issue a commission of appraisement of the vessel 
proceeded against, this court, as the court of final appeal, will not 
admit affidavits appraising the vessel. Colley v. Watson^ 6 Moore, 
334. 

2. Services by steam-tug to a sailing vessel^ having a licensed 
pilot on board* — A sailing vessel, having a licensed pilot on board, 
got on the Goodwin Sands, but was rescued by a steam-tug, which, 
afler rendering her salvage services, was employed to tow tne vessel 
to the Downs, but in consequence of the misconduct of the pilot, and 
the negligence of the master of the steam-tug, the vessel was run 
ashore on the Sandwich Flats : Held, in such circumstances, that the 
steam -tug had no claim for salvage, as the master of the steam-tug 
was not released from all responsibility respecting the direction of 
the vessel towed by reason of a licensed pilot being on board, and 
that it was the joint duty of the pilot and the master of the tug to do 
their utmost for the safety of the ship : Held also, that the master of 
the steam-tug could not separate the towing of the vessel from his 
claim for salvage services for getting her off the sands, as it was one 
transaction of salvage. Sherwy v. Sibbert, 6 Moore,* 90. 

STATUTE.- 2 ^3 Will. 4, c. 51— 35M section of the i^lesfor the 
vice-admiralty courts abroad, — By the 35th section of the rules re- 
specting appeals from the vice-admiralty courts abroad, made under 
the authonty of the statute 2 & 3 Will. 4, c. 51, all appeals are to be 
asserted within fifteen days afler the date of the decree appealed from. 
In March, 1846, a decree was pronounced by the vice-admiralty court 
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at Saint Helena, restoring a vessel seized by a British cruiser for an 
alleged infraction of the Slave Trade Act, and referring the amount 
of costs and damages to the registrar. No appeal was asserted by 
the seizor's proctor, who attended before the registrar under the 
decree. In the month of December of that year, a petition of appeal 
was brought in by the queen's proctor, on behalf of the seizor, which 
the registrar (in consequence of the appeal not having been asserted 
within fifteen days) refused to receive. On an application made ex 
parte, supported by affidavits statins that it was toe seizor's proctor's 
Ignorance of the rule for asserting the appeal, which alone prevented 
him from appealing, leave was given to appeal, subject to a counter 
petition being presented by the respondent to dismiss the appeal. 
Upon an act on protest against the right of appeal by the respondent, 
Held, by the judicial committee, that there was no sufficient ground 
to enable them to allow the appeal. Reg. v. Joze Alves 3iasj 6 
Moore, 102. 

SUIT.— Zn Ceylon and England for the same tuhjecUmatter, — 
The appellants brought an action of ejectment in the island of 
Ceylon, for lands then in the possession of the respondent, and of 
mesne profits. The respondent had filed a bill in the Court of 
Chancery in England, to establish a contract of sale of the same 
lands. From the insufficiency of the pleadings in the actions at 
Ceylon, the real question between the parties, namely, whether an 
absolute contract had been executed according to the law of Ceylon, 
was not put in issue, or before that court. This omission arose 
principally, if not entirely, from the conduct of the respondent. A 
d€»cree was made by the district court of Kandy in favour of the ap- 
pellants; but upon an application to the supreme court by the re- 
spondent, stating the omission of the facts necessary to enable the 
court to have decided the question at issue, and for leave to amend 
the pleadings, the court set aside the decree of the district court, 
granted a new trial, with leave to amend the pleadings and to enter 
into further evidence. Upon appeal from this order, the judicial 
committee considered that the conduct of the respondent had been 
such, that a new trial ought not to have been granted, and that the 
sanoe point ought not to have been litigated in England and Ceylon ; 
and, considering also the difficulty of the parties obtaining effectual 
relief in England, put the respondent upon terms of consenting to 
the dismissal of his bill in England, with costs, and to pay the costs 
incurred in the court below, when they would sustain the order ap- 
pealed from ; or, in the alternative, that their lordships would reverse 
the order granting the new trial, and put the appellants in possession 
of the lands, leaving the supreme court in Ceylon to ascertain the 
amount of the mesne profits. Anstruther v. Arabiuy 6 Moore, 286. 

SURETY. — M. was surety in a bond given by G., the collector 
of taxes in Jamaica, for payment of the collections of the year 1842. 
G., at the date of the bond, was in arrear for taxes collected bv him 
in 1841. G. appointed one S., his deputy, to collect the taxes lor the 
year, 1842, which he partly did, and G. collected the remainder. 
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Shortly after the oollection of the taxes, the receiyer-general pressed 
6. for the payment of the arrears of 1841. O. went to S. and ob- 
tained from him 3000/. to remit to the receiver-general, S. taking 
that amount out of a chest, in which were placed the monies collected 
for 1842. G. converted that sum, and also 2000Z. which he had col- 
lected for taxes in 1842, into paper monej, and transmitted 5000/. to 
the receiver-general, who appropriated the whole amount in liquida- 
tion for the arrears of 1841. In an action brought by the crown 
against M. upon the bond, the judge charged the jury, that if they 
were satisfiea that the sum of 5000Z. had been remitted out of the 
taxes of 1842, and that O. had not expressly assented to the appro- 
priation of that amount towards payment of the arrears of 1841, they 
ought to find for the defendant : Held, by the judicial committee, 
sustaining a bill of exceptions to the judge's charge, and awarding a 
venire de novo, that the receiver-general had a right to appropriate 
the remittance by G. to the liquidation of the arrears of lo41, and 
that it whs not necessary that G. should assent to that appropriation, 
and that M. was bound by the appropriation, and liable on the bond for 
the deficiency of the taxes for tne year 1842. Appeal allowed, under 
the statute 7 & 8 Vict. c. 60, direct to her majesty in council, upon a 
bill of exceptions, to prevent the delay and expense of bringing a writ 
of error returnable oefore the governor ana council of the island 
of Jamaica. Attorney- General v. Mandersonj 6 Moore, 240. 

WAGER. — By the common law of England, in force in India, an 
action may be maintained on a wager, although the parties had no 
previous interest in the subject-matter on which it is laid, if such 
wager be not against the interest or feelings of third persons, does not 
lead to indecent evidence, and is not contrary to public policy. A 
mere circumstance that a wa^er concerns the public revenue or creates 
a temptation to do wrong, will not render it illegal. A wager upon 
the average price which opium should fetch at tne next government 
sale at Calcutta, the plaintiffs having to pay the defendants the dif- 
ference between such price and a sum named, if the price should be 
above that sum, is not an illegal wager or contrary to public policy, 
though the proceeds of the opium sold at Calcutta formed part of the 
government revenue. The judgment of the court below, holding such 
wager illegal, reversed. The statute 8 & 9 Vict. c. 109, amending 
the laws relating to games and wagers, does not extend to India. 
Thackoorseydas v. DhondmuU, 6 Moore, 900. 
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COMMON LAW. 



Comprtung the Common Law Cases (not previously inserted) in the following 

Ileports : — 



5 Exchequer Reports, part 3. 
15 Queen's Bench Reports, part 2 
8 Common Bench, part 4. 



7 Queen's Bench Practice, part 2. 
20 Law Journal (N. S.), parts 8, 9. 



ACCEPTANCE OF GOODS WITHIN STATUTE OF 
FRAUDS. — 1. W., living at Hereford, ordered goods (at a price 
above 10^.) of A., living at Bristol, and directed that tbej should be 
sent by the Hereford sloop to Hereford. They were sent accordingly ; 
and a letter of advice was also sent to W., with an invoice, stating 
the credit to be three mouths. On their arrival at Hereford they were 
placed in the warehouse of the owner of the sloop, where W. saw 
them ; and he then said to the warehouseman that he would not 
take them, but be made no communication to A. till the end of five 
months, when he repudiated the goods. In an action by A. against 
W. for the price : — Held, that the judge ought not to have told the 
jury that there was no acceptance and actual receipt under the Statute 
of Frauds, 29 Car. 2, c. 3, s. 17, but should have left them to find, 
upon these facts, whether or not there had been such acceptance and 
actual receipt. JBushell v. WheeleTf 15 Q. B. 442. 

2. Purchaser remaining at liberty to refuse them, if found in- 
ferior to sample. — The acceptance and actual receipt of goods, which 
makes a written memorandum unnecessary under sect. 17 of stat. 
29 Car. 2, c. 3, are not such an acceptance and receipt as will preclude 
the purchaser from questioning the quantity or quality of the goods, 
or in any way disputing the fact of the performance of the contract 
by the vendor. The effect of such statutory acceptance and receipt 
is merely to dispense with the necessity of a written memorandum of 
the contract. Defendant purchased wheat of plaintiff by sample, and 
directed that the bulk should be delivered on the next mornmg to a 
carrier named by himself, who was to convey it to the market town 
of W., and defendant himself took the sample away with him. On 
the following morning the bulk was delivered to the carrier, and the 
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defendant resold it at W. on that day by the same sample. The 
carrier conveyed the wheat, by order of defendant, who had never 
seen it, to the sub-vendee, who rejected it as not corresponding with 
the sample ; and defendant, on notice of this, repadiatea his contract 
with plaintiff on the same ground : Held, that tnere was evidence to 
warrant a jury in finding acceptance and actual receipt by defendant 
within the meaninc^ of stat. 29 Car. 2« c 3, s. 17. Morion t. 7\bbetty 
15 Q. B. 428. 

APFRENTICBSHIP.— Relinquishing one of several trades hy 
master — Alteration of deed. — By deed of apprenticeship, A. became 
bound to the plaintin, described therein as an auctioneer, appraiser 
and comfactor, to learn his art, and with him after the manner of an 
apprentice to serve, and the defendant, the father of A., covenanted 
in the usual way for the performance of his duties as apprentice. The 
plaintiff sued the defendant on the deed, alleging as a breach that A. 
had absented himself from the service of the plaintiff. To this the 
defendant pleaded that the plaintiff had eiven up the trade of a corn- 
factor. Tne replication was, that the pmintiff nad given it up with 
the consent of the defendant, and that aflterwards the apprentice had 
continued to serve until he absented himself: Held, on demurrer, 
first, that the replication was bad as setting up an alteration of the 
deed by parol ; secondly, that the carrying on all the three trades 
was a condition precedent to the plaintiff's right to complain of the 
absence of the apprentice, and that the plea therefore was an answer 
to the action. kUen v. Topp^ 20 Law J. (N. S.) Exch. 241. 

ARBITRATION. — Award — Divisibility of surplusage. — 
Where an arbitrator having power, but not being bound by the terms 
of the submission, to direct as to a particular matter, gives a direc- 
tion which is invalid, the whole award is not thereby invalid, but 
such invalid direction may be treated as surplusage. Nicholls v. 
Jones^ 20 Law J. (N. 8.) Exch. 275. 

ASSESSMENT OF TAX.—The Court of Exchequer has no 
jurisdiction to order the Commbsioners of Land Tax to cause the 
proportion charged upon a division to be equally assessed. Holhorn 
Land Tax Assessment, In re, 5 Exch. 548. 

ASSUMPSIT. — Arbitration — Award — Finding on all the 
issues. — An action of assumpsit was referred, the costs to abide the 
event of the award. The declaration contained two counts. There 
were several pleas to the first count, one of which set up that a new 
agreement was substituted for the agreement in the declaration. 
There were also pleas to the second count. The award was, that 
'' the plaintiff had a good cause of action against the defendant, as 
stated in the declaration," and then assessed damages to the plaintiff : 
Held, that the award sufficiently decided all the issues in favour of 
the plaintiff. It is no objection to an award that it recites a clause 
in the submission which provides that documents shall be admitted in 
evidence without a stamp, it not appearing that the arbitrator admitted 
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in evidence any unstamped documents. PhiUips v. ffiggins, 20 
Law J. (N. 8.) Q. B. 357. 

ATTORNEY. — ^The court will not grant an attachment against 
an attorney for not delivering his bill of costs^ pursuant to rule of 
courts until after a formal demand has been made upon him for his 
bill by some person duly authorized to make such demand. JSaxter, 
In re, 12 Q.B, Pr. 296. 

BANKRUPT ACT, 12 & 13 Vict. c. lOd.-^Omrantie.—ln 
July, 1849, A. B. brought an action against C. D., and the cause was 
tried on the 28th of November following, when a verdict was found 
for the plaintiff, with 22L damages ; and on the 19th of December 
costs were taxed for 79Z., and judgment was signed. On the 12th of 
November the defendant had obtained a protection under the Bank- 
rupt Law Consolidation Act, 12 & 13 Vict. c. 106. A private meet- 
ing was appointed for the 20th of December, and notice was given to 
all the creditors, including the plaintiff. On the 7th of December 
the defendant filed his account, proposing to pay his creditors Is. 6d. 
in the pound, with a satisfactory guarantie for due payment. The 
plaintiff's debt was entered in the account so filed thus : — " A. B. 
(the plaintiff ) disputed, has got judgment for 22/. and costs, esti- 
mated at 50Z." On the 20th of December the defendant swore to the 
truth of his account ; and at a second meeting of his creditors, on the 
31st of January, 1850, three-fifths of the creditors, but of whom the 
plaintiff was not one, assented to the compromise, subject to a gua- 
rantie to be given by 8. S. ; and this arrangement was subsequently 
confirmed by the court, and S. S. gave a guarantie, in which the 
consideration was stated thus : — " In consideration of your having 
consented, &c/' The defendant was arrested on a ca. sa. after the 
protection had been granted and whilst it remained in force. On 
motion to discharge the defendant out of custody, on theground that 
he was protected from arrest as to the debt and costs : Held, that he 
was entitled to his discharge ; first, that the debt was truly specified 
in the account ; that although the sum of 22Z. was incorrectly de- 
scribed as disputed, the verdict showing it to be then due, inasmuch 
as the admission of the insolvent would not dispense with the proof 
of the debt under the statute, this description was immaterial ; and 
that the amount was correct, as it was to be taken that the correct- 
ness of the account was sworn to at the time it was filed, which took 
place before the costs were ascertained ; secondly, that the protection 
extended to the costs as well as the debt, which were merely accessory 
to the principal debt ; and, thirdly, that assuming the guarantie so 
given to be void, as not disclosing any sufficient consideration, and, 
therefore, as incapable of being enforced, still that the protection was 
valid. Southgate v. SaunderSy 5 Exch. 565. 

BANKRUPTCY.— 12 ^ 13 Vict. c. 106, s. 136— TTarmnf of 
attorney — Judgment void against assignees, — The 12 & 13 Vict, 
c. 106, s. 136, providing that every warrant of attorney which shall 
not be filed witnin twenty-one days next after the execution thereof^ 
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in manner and form provided by 3 Geo. 4, c« 39, shall be deemed 
fraudulent and yoid, refers to the mode of filing provided bj that 
statute, viz., that it should be together with an affidavit of the time 
of the execution of the warrant of attorney, but it does not incorpo- 
rate the alternative in sect. 2 of that act, which renders warrants of 
attorney given by bankrupts valid if judgment be signed upon them 
within twenty-one days. Where, therefore, judgment was signed 
within twenty-one days upon a warrant of attorney given by a bank- 
rupt, and on the same day a copy of it was filed with the clerk of the 
dockets of the Queen's Bench, but no affidavit of the time of its exe- 
cution was ever filed : Held, diat the judgment and execution issued 
upon it were void as against the assignees. Acraman y. Herminan, 
20 L. J. (N. 8.) Q. B. 35S. 

BILL OF SAJjE.-^Inventort/ of goods.-^A. bill of sale pur- 
ported to assign to G. R. '^ all the household goods and furniture of 
every kind and description whatsoever in the house No. 2, Meadow 
Place, more particularly mentioned and set forth in an inventory or 
schedule of even date, and given up to the said G. R. oh the execu- 
tion thereof." At the time of the execution of the bill of sale one 
chair was delivered to G. R- in the name of the whole of the said 
goods and furniture. The inventorv did not specifv all the goods 
and furniture in the house. Held, that the bill of sale only operated 
as an assignment of the goods and furniture specified in the inven- 
tory. Wood V. Romcliffey 20 L. J. (N. S.) Exch. 285. 

CHURCH.— CAar^tn^ benefice — 13 JBJliz. c, 20 — Sequestrator. 
— ^To an action by a sequestrator of the living of S., upon a covenant 
to pay the vearly rent of 960/. contained in a lease of the rectory and 
tithes (with certain exceptions) of the living of S., granted by the 
rector of S. to the defendant before the sequestration, the defendant 
pleaded, seventhly, that the rector being indebted to V. and M. in 
large sums of money, and requiring him to pay the said debts, Y. and 
M., at the request of the rector, consented to give him time ; and Y. 
consented to advance him a further sum, upon condition of the said 
lease being granted to the defendant, and of another deed being exe- 
cuted by which the rector appointed the defendant receiver of all the 
tithes, &c. demised by the said lease, and authorizing him, aflter de- 
duction of a per centage, to pay therefrom the debts of Y. and M., 
and to keep up certain policies of insurance for the benefit of Y. and 
M., and also certain other policies, and to carrv out other purposes 
connected with the arrangement. The plea alleged that the lease 
was executed as part of the same transaction, and that the rector 
knew at the time of the deeds beine executed that the defendant was 
attorney and agent for Y., and that the second deed was made 
to enable him to apply the rent reserved bv the first deed in the 
manner above mentioned; that there was due from the rector to 
Y. and M. more than was claimed in the action, and that he, the 
defendant, had applied the tithes, &;c. received by him as directed by 
the second deed. The defendant pleaded, eighthly, that before the 
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execation of the lease the rector of S. was indebted to V. and M. and 
others, and that in consideration thereof and of a further advance hj 
y.y the rector agreed to charge the livinsr of S. by executing the 
lease declared on, and by appointing tne defendant agent and 
receiver by the deed set out in tne seventh plea ; and that the lease 
was part of the same transaction to charge the living: Held, that the 
seventh plea did not show any defeasance of the covenant to pay the 
rent contained in the lease ; but also held, that there was an equit- 
able assignment of the rent so far as necessary to pay Y. and M., 
and that therefore the lease was void, as being part of a transaction 
by which the living was charged, contrary to the provisions of the 
13 Eh'z. c. 20, and that both the seventh and eighth pleas were good. 
Walthem v. Crofts, 20 Law J. (N. S.) Exch. 257. 

COMPANY. — Private acts of parliament. --'By an act of 12 
Geo. 3, a company was incorporated hy the name of the Company of 
Proprietors oi the Chester Canal Navigation Company, for making 
a canal from Chester to Middlewich ; by another act of the 33 Geo. 3, 
another company was incorporated by the name of the Company of 
Proprietors of the Ellesmere Canal, to make a canal from Shrews- 
bury to the River Mersey, at Netherpool, in Cheshire. By another 
act of the 44 Geo. 3 (1804), the Ellesmere Canal Company was em- 
powered to take from the River Dee, at Llandisilio, in Denbighshire, 
a supply of water for their canal, and were also empowered to take 
water from Bala Lake, for supplying the River Dee with as much 
water as they should take from it for their canal, or more ; and for 
that purpose to make cuts from the lake to communicate with the 
River Dee, at and with such embankments, trenches and other works 
as might be necessary for the purpose. In 1807 the Ellesmere 
Canal Company, by deed, covenanted with Sir W. W. Wynn, Bart., 
who was then seised in fee of Bala Lake, that they would not at any 
time thereafter draw off from the said lake water for the purpose of 
their said canal to a lower level than a mark on a certain standard 
to be erected near the Bala Lake, indicating the mean summer level 
of the waters of the said lake, nor would at any time embank or im- 
pound up the said water more than one foot above such level. In 
1813 the Chester Canal Company and the Ellesmere Canal Company 
were by statute united into one company, by the name of the United 
Conipany of Proprietors of the Ellesmere and Chester Canals. Bv 
the 7 & 8 Geo. 4, c. cii, all the four previous acts were repealed, 
and the proprietors of the two companies were re-united into a new 
company, intituled The United Company of Proprietors of the Elles- 
mere and Chester Canals, for (inter alia) maintaining the former 
canals then already completed, and making certain new cuts; and 
it was thereby enacted, that all contracts, covenants and ac^reements 
entered into by virtue of the powers contained in the several repealed 
acts should remain in full force, as if the same had been made under 
the powers contained in that act ; and the company were authorized 
to construct such or so many weirs, embankments, and other works, 
at or near to Bala Lake, and to ^o and execute all such things as 
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should be necessary for pounding np^ kc, and drawing off the water 
in and from the said pool, so as to be thereby enableif at all times to 
replace in or restore to the River Dee an equal or greater quantity 
otwater than should or might be taken therefrom by the said united 
company by means of the works at Llandisilio, for the purpose of 
supplying the canal therewith. By the 9 & 10 Viet. c. cccxxii, it 
was enacted, that the company should thenceforth be called by the 
name of the Shropshire Union Railways and Canal Company, and 
that all persons should have the same rights and remedies arainst 
the Shropshire Union Railways and Canal Conipany which, before 
the passing of that act, they had against the United Company of 
Proprietors of the EUesmere and Chester Canal : Held, in an action 
by tne devisee of Sir W. W. Wynn against the last-mentioned com- 
pany for the breach of the above covenant, by impounding the water 
of Bala Lake to a height of more than one foot above the mark on 
the standard, whereby its waters overflowed and damaged the plain- 
tiff's land, that the covenant was repealed by the 7 & 8 Geo. 4, 
c. cii, as to all acts bon4 fide done by the company, under its pro- 
visions, for the purpose of restoring to the River Dee a quantity of 
water equal to what they should abstract for the use of the canal by 
means of the works at Llandisilio. Wynn v. Shropshire Union 
JRailrvay Canal Company ^ 5 Exch. 420. 

COUNTY COURT ACT, 9 & 10 Vict. c. 95.--Plea— Special 
demurrer. — To a declaration in debt for goods sold, the defendant 
pleaded, first, that, in an action brought by the now defendant in the 
County Court of W. against the now plaintiff, the now plaintiff then 
set up a set-off as a defence, and gave notice to the now defendant 
that he would claim a set-off for 15/. ; that it was adjudged that the 
now defendant was not indebted to the now plaintiff in the said sum 
of 15/., or any part thereof, and that the now plaintiff had no claim 
against the now defendant, averring the identity of the two debts. 
Replication, that by the rules of the County Court, made in pursa- 
ance of the statute, any defendant desirous of setting off a deot was 
bound to give notice of set-off to the clerk of the court, and that the 
now plaintiff did not give such notice : Held, on demurrer, that the 
plea was bad. The defendant pleaded, secondly, that in the County 
Court of E., holden at W. before J. H. R., the judge of the court, 
and within the jurisdiction of the said court, the now defendant reco- 
Tered against the now plaintiff a certain debt of 10/. 6s. 8c/., due to 
the now defendant from the now plaintiff within the jurisdiction of 
and recoverable in the said court, and 5/. 16s. 4c/. for his costs, by 
which judgment it was ordered that the now plaintiff should imme- 
diately pay the debt and costs to the now deiendant, as by the said 
record appeared. Verification by the record, and offer to set off the 
above sums : Held, on special demurrer to the plea, that it was bad, 
in not properly showing that the County Court nad jurisdiction over 
the subject-matter. Stanton v. Styles, 5 Exch. 578. 

COUNTY COURTS EXTENSION ACT, 13 & 14 Vict. o. 
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61, ss. 11, 12, 13. — CostB-- Judgment for plaintiff on demurrer — 
Verdict. — Where a plaintiff, in an action or contract, after judgment 
on demarrer, recovers less than 20Z. on an inquisition of damages, he 
is deprived of his costs by the 13 & 14 Vict. c. 61, s. 11, the case not 
coming under the exception as to judgment by default. Queers, 
whether the word " verdict" in the 12th section of the 13 & 14 Vict. 
c. 61, means a verdict at the trial of the cause only, or includes a 
verdict in a writ of inquiry, see Reed v. Shrubsole, 18 Law J. (N. S.) 
C. P. 225. Prew v. Squire, 20 Law J. (N. 8.) C. B. 175. 

COVENANT DEPENDING ON A DEVI8EE OF PRO- 
PERTY BEING MADE A COVENANTOR BY A THIRD 

VERSQiN,— Agreement not illegaL — By agreement in writing be- 
tween A. and B., reciting that A. was expecting to become seised in 
fee of a certain messuaee, &c. on the death of E. S., widow, as the 
devisee under her will (which messuage, &c. were then in the occu- 
pation of lessees, under a lease of which A. was assignee), and that 
A. had contracted to sell all the said possibility and expectancy of an 
estate and interest in the said premises to B. for all A.'s estate and 
interest therein, expectant as aforesaid, for 2000Z., which B. thereby 
agreed to pay him, A. promised to and agreed with B. that he 
would, within three montns from the decease of £. 8., in case A. 
became devisee of the premises, convey the same to B., his heirs and 
assigns, and make him a good title ; and that B. should in that event 
become entitled to the rents and profits from the day of E. S.'s de- 
cease ; and that, in case A. should not become the devisee in fee of 
the premises, and should not make a ^ood title within six months 
from the decease of E. 8., A. should within the latter period repay 
the 2000/., without interest, to B. ; and that A. should execute a 
certain indenture, assigning a policy on his life as a security for such 
repayment; B. to re-assign, if the conveyance be perfected according 
to the agreement. The indenture was executed accordingly. Neither 
A., or any person under whom be claimed, had had possession of the 
premises, or the reversion or remainder thereof, or taken the rents or 
profits within a year before such execution. B. was not the heir of 
£. 8., and had no interest in her life or death, unless by the above 
agreement : Held, on demurrer to pleas in an action of covenant on 
the indenture, that the agreement was not illegal, as not contravening 
public policy, by creating an interest in E. 8.'s death, or in the exer- 
cise of an undue influence over her mind as to the making of her will; 
nor as a bargain, contrary to statute Hen. 8, c. 9, for a grant of pre- 
tended right or title to hereditaments of which the grantor was not in 
possession; nor as a wagering policy, prohibited by statute 14 Geo. 3, 
c. 48, or otherwise. Cook v. Field, 15 Q. B. 460. 

DEBTOR AND CREBITOR.'- Composition— Fraud-- Con- 
sideration. — To an action for goods sold the defendants pleaded a 
release, to which the plaintiff replied that the release was obtained by 
fraud of the defendants, and issue was joined on a traverse of the 
replication. It appeared by the evidence that the defendant being 
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indebted to several persons, and, amongst others, to the plaintiff^ pro- 
posed a composition of 6s. 8d. in the poand, wluch was agreed to by 
the majority of the creditors in number ; bat the plaintiff, who was not 
present when the 6s. Sd. was agreed to at a meeting of the creditors, 
refused to concur unless he was paid 13s. 4d. in the pound upon part 
of the debt| and the other part was paid in full. Upon receiving 
notes for the amount agreed upon, ana the positive assurance of the 
defendants that no other creditor than himself was preferred, and that 
no one of them was to have anything beyond the 6s. Sd.f he sisned. a 
release for his whole debt. The assurance of the defendants that no 
other creditor was preferred was untrue, as there was no doubt but 
that they had preferred other persons besides the plaintiff: Held, by 
Wightman, J., that it was no answer upon this issue to show that the 
plaintiff himself had also contracted for a preference, in fraud, not of 
the defendants, but of the other creditors ; and that the defendants 
could not set up a counter fraud by them and the plaintiff, by which 
they colluded to deceive other persons, as an unswer to a chai^ of 
fraud practised by the defendants upon the plaintiff, which would 
have tne effect of depriving him of part of his original just right. 
By Coleridge, J., ana Erie, J., that the replication was not proved, 
because the whole stipulation for a preference being a fraud on the 

Sart of the plaintiff towards other, creditors, no payment of it could 
e legally relied on by him as forming a material inducement for this 
deed ; and that the fact of the plaintiff having obtained a preference 
for himself not vitiating the release as against himself, the defendant 
having also given a preference to others, was no fraud upon the 
plaintiff. To counts upon three several promissory notes, the de- 
fendants pleaded that they were indebted to the plaintiff in 989/. 7«., 
and had accepted four bills of exchange for the amount, drawn by 
the plaintiff, and payable to his order; that the defendants com- 
pounded with their creditors, and that the plaintiff agreed to the 
composition, receiving a preference beyond the other creditors, and 
executed a release of his debt ; that it was his duty to take up the 
four bills of exchange, but that he neglected to do so, and the owners 
of the bills threatened to sue the defendants, who, in order to induce 
the plaintiff to take them up, gave him the promissory notes in these 
counts mentioned ; and that there was no otner consideration for the 

fiving of the notes. The plaintiff replied de injuria absque tali caas&: 
[eld, under the above circumstances, that the plea was proved ; that 
as the fraudulent preference of the plaintiff did not make the compo- 
sition void as against him, there was no sufficient consideration for 
the giving the notes, as the plaintiff was bound to protect the defend- 
ants from the consequences of liability upon these bills. MaUalUu 
V. Hodgson^ 20 Law J. (N. 8.) Q. B. m 

DEED, CONSTRUCTION OF.— 1. TFt//, construction of— 
Estate in fee. — Ejectment to recover two undiyided third ^rts of an 
estate called '' Horsecroft." J. P. being seised in fee of Horsecroft, 
before his marriage with M. C. executed an indenture of settlement 
in 1770, whereby it was witnessed that in consideration of an intended 
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marriage between himself and M. C.y and of the conveyance and 
settlement by M. C. of the estate, money, &c. thereinafter mentioned, 
and of the benefit arising to J. P. by the marriaee, and for settling a 
jointare and maintenance for M. C. and her children, and for setthng 
the free estate called Horsecroiit belonging to J. P., he the said J. P. 
granted, sold, &c. to trustees and to their heirs all that freehold estate 
and right of J. P. to the said estate and other the premises intended 
to be released by M. C. It was then further witnessed that in consi- 
deration of the marriage and of the jointure for settling the freehold 
estate, together with the other monies, &;c., J. P. bargained, sold, &c. 
to the trustees, in trust for M.C. to the use of the first son of the said 
J. P. on the body of the said M.C. lawfully begotten, and to the heirs 
male of the said son lawfully begotten. J. P. had four children, — 
John P., who died unmarried and intestate, and three daughters. 
The two lessors of the plaintifi* are the heirs-at-law of two of the 
daughters, and the female defendant is the other daughter. J. P. 
in 1823 made his will as follows : — ^^ Also I give Horsecroft, my 
estate that I now live in, to my son John P., a lunatic." He then 

fave the residue of his estate to his daughter, the defendant : Held, 
issentiente Piatt, B., that the deed was inoperative; and by the 
whole court that the son John P. took under tne will an estate m fee 
in Horeecrofl. Doe d. Pottow v. FHcker^ 20 Law J. (N. S.) Exch. 
265. 

2. Validity of—ErcLsures and interlineations, — The presumption 
of law is, that an erasure and interlineation in a deed were made at 
the time of the execution of such deed. Where« therefore, the Ques- 
tion of whether or not certain erasures and interlineations in deeds 
had been made before execution, was left to the jury upon no other 
evidence than the deeds themselves : Held, no misdirection. Doe d. 
Tetham v. Cattamore, 20 Law J. (N. S.) Q. B. 364. 

3. Voluntary conveyance, 27 JSliz. c. A^Search — Declarations 
of contents not admissible. — A deed executed by S. in contemplation 
of marriage, without the knowledge of the future husband, by which 
S. gave herself an estate for life in certain leaseholds, with remainder 
to R. M., a son by a former marriage, and remainder over to all 
illegitimate sons, is not avoided by the marriage, under the 27 Eliz. 
c. 4, the husband not taking as a purchaser. Qucerey whether the 
deed would have been bad, if it haa been found as a fact that it was 
intended as a fraud upon the marital rights of the husband. The 
deed was delivered to T., with instructions not to give it up to any 
one but S. and R. M . together, and it was given up by T. to S. and 
R. M. many years after. P. and B. were the trustees named in it. 
At S.'s death the deed was not found on her premises, but no proper 
search in the repositories of the trustees was proved : Held, that the 
deed was intended to be inoperative, but that the search was insuffi- 
cient to let in secondary evidence. Held, also, that declarations 
made by S. as to the contents of the deed, were not admissible as 
cutting down her tide. Held, also, that a voluntary deed, not actually 
fraudulent, by which husband and wife settled the wife's chattel 
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interest on R. M., is not avoided, under the 27 Eliz. c. 4, by a mort- 
gage made, the widow surviving her husband— commenting on Bur- 
relT's case, 6 Rep. 72. Doe d. Richards v. Lewis, 20 Law J. (N. S.) 
C. B. 177. 

DEER. — Evidence proper to be submitted to a jury, — Deer in a 
park (though an ancient and legal park) may be so tame and 
reclaimed from their natural wild state, as to pass to executors as 
personal property. In trover, by executors against the heir, for deer 
m a park, it appeared in evidence that the park was originally about 
000 acres in extent, but that in comparatively modern times some 
adjoining land had been thrown into it; that a considerable herd of 
deer (600 and upwards) had always been kept therein ; that the deer 
were attended by keepers, and fed in the winter with hay, beans and 
other food ; that the does were watched at falling time, and the 
fawns marked as they dropped ; and that some of the deer were occa- 
sionally selected from the herd by means of dogs, and stalled and 
fattened for consumption, or for sale to venison dealers. There was 
also a considerable body of documentary evidence to show that the 
park had a legal origin. In his summing up, the judge told the jury, 
that, by the general law, deer in the park went to the heir in law of 
the owner of the park, but that deer which were tame and reclaimed 
became personal property, and went by law to the personal repre- 
sentative of the owner of the deer, and not to the heir of the owner 
of the park ; and he left it to them to say whether the park in ques- 
tion was proved by the evidence to have been an ancient park, and 
the bounaaries could not be ascertained ; though the franchise might 
thereby become forfeited in reference to the crown, that would not 
affect the question between the parties relative to the deer, that 
question being, whether the deer were tame and reclaimed, which 
must be determined by the nature and state of the animals, and of 
the place in which they were kept, and their mode of treatment; and 
he tnen lefl them, in writing, the following Questions, — 1. Whether 
they found for the plaintiffs or for the deiendant ; 2. Whether they 
found the place to be an ancient park, with the incidents of a legal 
park ; 3. Whether the boundaries could be ascertained by distinct 
marks. The jury, in answer to the second question so put, said they 
found the place to be an ancient park, with all the incidents of a 
legal park ; and in answer to the third question, that the boundaries 
of the ancient park could not be ascertained. As to the first ques- 
tion, they expressed a desire to abstain from answering it ; but upon 
being required to say whether they found for plaintiffs or defendant, 
they found for the plaintiffs, observing, " that the animals had been 
originally wild, but had been reclaimed :" Held, that the direction was 
correct, and the verdict sufficient in point of law ; and that the evi- 
dence was such as was proper to be submitted to a jury. Morgan v. 
Abergavenni/, Earl o/J 8 C5. B. 169. 

EJECTMENT. — Canal Compant/— Statute, construction of. — 
Ejectment to recover a portion of the land and banks of the Swansea 
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canal. In 1779 P., being seised of the above-nientioned land, de- 
mised the Rame to M. & Co. for sixty-five years. In 1793 the 
Swansea Canal Company was formed for making a canal, which was 
intended to pass, amongst other places, in part through the land in 
question, and they obtamed an act for that purpose, in 1797 M. & 
Co. and the Duke of B. widened a canal made by M. & Co., and 
extended the same through part of the above land, which canal 
joined and formed a continuation of the Swansea Canal. The 
powers for making a portion of the canal which passes through a 
portion of the land sought to be recovered were obtained by the Duke 
of B. and M. k, Co. By that act it was enacted, sect. 47, that upon 
payment of a certain sum of money, adjudged by certain commis- 
sioners or assessed by juries, for the purchase of any such lands, &c., 
it should be lawful for the canal company to enter upon such lands, 
or before such payment or tender by leave of the owners and occu- 
piers, and thereupon such lands shall be vested in such company. ' 
The lands sought to be recovered in this action formed part of the 
lands authorized to be taken by the canal act. No payment or satis- 
faction was made or agreed to be made to the owners of the lands, 
but every thing was done by the Duke of B., with the full consent 
and approbation and in accordance with the wishes of such owners 
and proprietors. The defendant in 1835 became the assignee of the 
said Duke of B. One I. C, in 1800, became the purchaser of the 
said lands, and the interest therein afterwards became vested in the 
lessors of the plaintifi* at the expiration of the lease in 1845 : Held, 
that the lessors of the plaintiff were entitled to recover possession of 
the lands. Doe d. Patrick v. Beaufort (Duke of), 20 Law J. 
(N. S.) Exch. 251. 

ESTOPPEL BY DEED.— Trover.— In trover for paper it ap- 
peared, that the plaintiff and defendant had been in partnership 
together as paper manufacturers and iron merchants. The partner- 
ship w«is dissolved by a deed, which recited, that it had been agreed 
that the business of a p^per manufacturer should belong exclusively 
to the defendant, and the business of an iron merchant to the plain- 
tiff, but that the plaintiff should receive out of the stock paper to the 
value of 898/. 4s, lid., which should remain in the paper mill for a 
year, at his option. The deed also recited, that in performance of 
that arrangement, paper to the value of 898Z. 4s. 11a, had been de- 
livered to the plamtiff, and the same was then in the mill, as the 
plaintiff acknowledged. It was then witnessed, that in performance 
of the arrangement the plaintiff and defendant dissolved partnership, 
and the plaintiff assigned to the defendant the stock in trade of the 
business of a paper manufacturer, except the 898/. 4s, lid, worth of 
paper, so delivered to the plaintiff as aforesaid, and the defendant 
assigned to the plaintiff the stock in trade of the business of iron 
merchants; there were also mutual releases. No paper whatever 
was set apart or delivered to the plaintiff, but the Jury found that the 
defendant had converted the whole stock : Held, nrst, that the parties 
were estopped by the deed, to say that no such delivery had taken 
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place ; Bccondly, that as the defendant had converted the whole^ the 
plaintiff might maintain trover for his share of the stock, although 
no specific portion had been set apart for him. Wiles v. Woodward^ 
5 Ezch. 557. 

EXCEPTIONS (BILL OP}.— iV^cw <rui/.-If thejudge at nisi 
prius die before sealing a bill of exceptiops to his ruling, it is not 
competent for any other to seal it, nor for the executors of the de- 
ceased judge to affix their testator's seal to it. In such a case the 
court can only grant a new trial. Nind v. ArthUVy 7 Q. B. Pr. 252. 

FOREIGN BILLS OF EXCHANGE.— ^CanceWerf acceptance. 
— A. 8., a merchant, residing at Trieste, in November, 1841, drew 
upon Messrs. D. & Co., the defendants, merchants residing in Liver^ 
pool, a number of bills in two parts, and requested them to accept 
and send them to Messrs. Glyn & Co., the London bankers of the 
* defendants, to be held by them at the disposition of the holders of 
the seconds. The seconds were negotiated at Trieste and other 
places, and were addressed at the foot \o Messrs. D. & Co. (the de- 
fendants), payable in London, the firsts with Messrs. Glyn & Co. 
Messrs. D. k. Co. wrote across the bills a memorandum of accept- 
ance, and transmitted them to Messrs. Glyn & Co. to be held at the 
disposition of the holders of the seconds, and by letters dated the 
drd of December and the 8th of December informed A. S. of what 
they had done. At the time the firsts were so remitted to Messrs. 
D. & Co., A. S. had sent the seconds to Messrs. F. & Co., of Paris, 
for discount, but thev declined to discount them, and they were re- 
ceived back by A. o. on the 8th and 13th of December, and then 
cancelled by him. On the 4th of December A. 8. wrote to Messrs. 
Glyn & Co. requesting them to hand to Messrs. D. & Co. all the 
firats so drawn by him upon them and handed to Messrs. Glyn & Co. 
as before mentioned. Ble also wrote to Messrs. D. & Co. to request 
them to instruct Messrs. Glyn & Co. to return all the said nrsts 
which remained on their hands. On the 7th of December A. S. 
wrote to Messrs. D. & Co. that he had annulled the previous instruc- 
tions to Messrs. Glyn & Co., and he requested Messrs. D. & Co. to 
replace the firsts in the hands of Messrs. Glyn k, Co., to be held as 
before. Messrs. Glyn & Co., on the 15th of December, remitted tlie 
bills to Messrs. D. & Co., pursuant to the letter of the 4th ; and 
Messrs. D. & Co. on the 16th cancelled the acceptances. On the 
18th of December Messrs. D. & Co., after the receipt of the letter of 
the 7th of December, wrote as follows : — '^ As we stated on the 16th, 
the first of your drafts, which Glyn & Co. returned to us, were im- 
mediately cancelled, and it would hardly do, therefore, to re-issue 
them in tneir present state ; but we have to-day written to Glyn & Co. 
explaining tnis, and requesting them to refer the holders of the 
seconds to us when they are presented to them." On the 2l8t, 2&d 
and 2drd of December A. S. issued what i)ur)K)rted to be seconds to 
intermediate indorsees, from whom the plaintiff afterwards received 
them for value in due course of business, the said intermediate in- 
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donees having no knowledge of the correspondence except that A. S. 
represented to them that the firsts had been accepted : Held, in an 
action by the holders against Messrs. D. & Co., that the acceptances 
were cancelled by the letter of the 4th of December bein^ acted upon 
according to the intention of the drawer, and that the subsequent in- 
dorsements of the new seconds to the plaintiff conferred no right 
against Messrs. D. & Co. . QutBre^ whetner the letter of the 18th of 
December amounted to a fresh acceptance ; but held, that if it did, 
the defendants haying pleaded the fa^ts as above stated, such fresh 
acceptance should have been new assigned. RaUi v. JDennistoun^ 
20 L. J. (N. S.) Exch. 278. 

INSOLVENT.- 1 ^ 2 Vict. c. 110, ss. 76 and 78— Order— 
Sdbeds corpus. — A prisoner was discharged by an order of the 
Insolvent Court, under 1 & 2 Vict. c. 110, s. 76, except as to four 
debts, under s. 78, after sixteen months : Held, whetner the order 
was invalid or not as to the latter part, on the ground of the com- 
missioner having exercised his power in the former part, that the 
prisoner was not entitled to his aischarge at the end ot six months. 
Violett, Bx parte, 20 Law J. (N. S.) C. B. 171. 

INSURANCE. — Perils of the sea -^Damage, direct and conse* 
quential. — A ship, loaded with hides and tobacco, whilst on her 
voyage encountered bad weather and shipped much sea water, 
whereby the hides were wetted and rendered putrid. Neither the 
tobacco, nor the packages containing it, were immediately in contact 
with nor directly damaged by sea water, but the tobacco was damaged 
and deteriorated in flavour by the foetid odour proceeding from the 
putrid hides : Held, that this was a loss by perils of the sea. Mou' 
toga V. London Assurance Company, 20 Law J. (N. S.) Exch. 254. 

JUDGE'S ORDER. — Attorney not liable to attachment. — A 
defendant obtained a judge's order in the following terms : — " It is 
ordered that the plaintiff do forthwith give security for costs to the 
satisfaction of the Master, no stay of proceedings m the meantime, 
the attorney for the plaintiff hereby undertaking to find such se- 
curity :" Held, that tne proper construction of the order was that 
the attorney should give the security in case further proceedings 
were taken, and therefore that he was not liable to an attachment mr 
not giving the security, no further proceedings having been taken. 
Mill V. Fletcher, 6 Exch. 470. 

LANDLORD AND TENANT.— 7>M<rm/or rent— Lease by 
joint tenants. — A., being a tenant from year to year to six joint 
tenants of part of a cotton-mill and factory, four of the six executed 
an assignment of the whole of the factory to F., subject to the in- 
terests of A., who afterwards became the tenant of F. When the 
assignment to F. was executed, there were lllZ. arrears of rent due 
from A. : Held, that after the assignment to F., all right to distrain 
for such arrears of rent was gone. Staveley v. Alcoch, 20 Law J« 
(N. S.) Q. B. 320. 
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IiIMITATIONS, STATUTE OV. --Commencement of action-- 
Indorsement, — Upon a replication to a plea of the Statute of Limi- 
tationsi stating that the cause of action did accrue within six years 
next before the commencement of the suit, in order to prove that 
issue for the plaintiff, where the writ actually served has been issued 
subsequently to the expiration of six years, it must be shown that the 
writ served had upon it, at the time of service, the indorsement re- 

?uired by the 2 W ill. 4, c. 99, s. 10, confirming Medlicott v. Hunter, 
'be above requirement is not satisfied by the mere production of the 
writ at the trial containing the proper indorsement. Nor is the roll 
containing an entry of the several writs, and stating, with reference 
to the wnt served, that '' such writ contains the indorsemeilt," evi- 
dence that it contained the indorsement when it was served ; Walker 
V. Collick explained. Qutsref whether in the same case the in- 
dorsements on the several writs are required by section 10 of the 
2 Will. 4, c. 39, to be made by the party or his attorney, and 
whether they must be proved to have been so made in order to save 
the Statute of Limitations. An abstract of title stating the recitals 
in certain deeds, and relied upon by the defendant when before a 
Master in chancery in a suit in which he was plaintiff, is admissible 
against him in an action, as evidence of the matters recited, without 
producing the deeds. Pritchard v. Bagshawe, 20 Law J. (N. S.) 
C5. B. 161. 

MONEY HAD AND RECEIVED.—l. Duress of goods-- 
Non-voluntary payment, — Deeds of the plaintiff were placed by A. 
in the hands of the defendant, her attorney, and, upon application, 
A. declined to give any information about them, unless upon pay- 
ment of a sum of money which she claimed to be due to ner from 
the person who had devised to the plaintiff's wife the property to 
which the deeds related, and ultimatelv referred the plamtiif to the 
defendant. He also refused to give them up, and the plaintiff, in 
order to obtain them, paid the amount claimed, saying at the same 
time to the defendant, '^ You shall hear of this again :" Held, that 
this was not a voluntary payment, and that the amount so paid was 
recoverable in an action for money had and received. Oates v. 
Hudson, 20 Law J. (N. 8.) Exch. 284. 

2. Waiver of trespass. — A. and B. (the defendants) went together 
to the house of the plaintiff's mother, and A. seized there a sum of 
money belonging to the plaintiff. There was some evidence of A. 
and B. having gone with the intent to get the money, but there was 
no evidence that B. went into the house. They subsequently paid 
the money into a bank to their joint account : Held, that the plaintiff 
might waive the trespass, and maintain an action for money bad and 
received against the two defendants. Neat v. Harding j iO Law J. 
(N. 8.) Exch. 250. 

MUNICIPAL CORPORATION.— Town counciUor^Votina 
paper-^Wrong description of place of abode — 5 ^ 6 Will. 4, c. 76, 
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«. 142. — At the election of a town councillori a candidate, whose place 
of residence was ^* Newmarket Road/' was described in the voting 
papers as of " Gonville Place." " Gonville Place" was situated in 
a different ward from *' Newmarket Road/' but had until a few days 
preTioas to the election been the residence of the candidate : Held, 
that was not an inaccurate description of a place stated in a voting 
paper which was cured by sect. 1 & 2 of the 5 & 6 Will. 4, c. 76» 
which applies only to the inaccurate description of a right place, not 
to the accurate description of a wrong place. Reg. v. Coward. 20 
Law J. (N. S.) Q. B. 359. 

PARTNERSHIP ACCOUNT.— J?aiance not recoverable. -^ 
B., a partner in the firm of B., M. & Co., opened an account with 
certain bankers in the partnership name. B. was one of the com- 
missioners under an act of parliament for paving, &c. a township, 
who also had an account at tne same bank, and were considerably m 
advance. The commissioners being desirous of a further advance, 
the manager of the bank wrote to B. offering to make it, on condition 
that be would not withdraw an equal amount of his account. B. wrote 
in reply that he wished to have 50002. advanced on those terms, 
adding, '^ I undertake not to remove my funds to the extent of this 
extra advance, until the same is repaid by the commissioners." The 
bank made the advance, and subsequently there was a balance on 
B.'s account of 48762., the extra advance not having been paid: 
Held, that, assuming that this was a partnership account, B., M. & 
Co. could not recover the balance as money received for their use ; 
and that this defence was available under the general issue. Brown- 
rigg v. Mae, 5 Exch. 489. 

PLEA NON ISSUABLE.— Practice -5t7Z of exchange.— 
The terms of a bill of exchange cannot be altered by a parol contract. 
A plea to the further maintenance of an action, brought by the in- 
doraee against the acceptor of a bill of exchange, stating that the 
defendant was indebted toT., the drawer; that it was agreed between 
them that the defendant should pay by four instalments, and that the 
defendant should accept a bill ; that the defendant accepted the bill 
in the declaration mentioned as securitv for the payment of the debt; 
that T. indorsed to the plaintiff, to hold the bill as his agent ; that 
the defendant paid three of the instalments before action, and the 
fourth afler action, on the day when it became due; and that it 
became the duty of T. to return the bill to the plaintiff: Held, a bad 
and non issuable plea. Besant v. Cross, 20 Law J. (N. S.) C, B. 
173. 

PLEA OF NON COlHf CESSIT.— Infringement of patent— 
Specification, — In case for the infringement of a patent, the declara- 
tion alleged that the plaintiff was the inventor of certain improve- 
ments in machinery for covering fibres applicable in the manufacture 
of braid and other fabric ; that the queen had granted him a patent 
for his invention, and that the defendant infringed it. The defendant 
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pleaded, first, non concessit ; thirdly, after setting out the specifica- 
tion (which recited that the queen had granted the plaintiff a patent 
for iraprovements in machinery for covering fibres, applicable to the 
manufacture of braid and other fabrics, communicated to him by a 
foreigner residing abroad), that, before the granting of the patent, 
the plaintiff represented to her majesty tha^ in consecjnence of a 
communication made to him by a certain foreigner residmg abroad, 
he, the plaintiff, was in possession of an invention of improvements 
in machinery for covering fibres, applicable in the manufacture of 
braid and other &brics ; that her majesty, believine and confiding in 
the truth, and acting upon the suggestion so made by the plaintiff as 
aforesaid, and in consideration thereof, granted the letters-|)atent in 
the declaration mentioned; and that such representation was false, 
whereby the letters-patent were null and void; fifthly, that the alleged 
invention was not new ; eighthly, that plaintiff did not by his specifi- 
cation particularly describe the nature of his invention, and in what 
manner the same was to be performed; ninthly, that no sufiicient 
specification was inrolled. At the trial the plaintiff put in the letters- 

f latent and specification, and gave evidence to show that a machine 
ike his had never been in use before the date of the letters-patent : 
Held, that this entitled the plaintiff to a verdict upon the issue joined 
on the first plea ; and semhle^ that the plea of non concessit did not 
impose upon the plaintiff the burthen or showing that the crown had 
power to grant, until evidence had been given on the other side to 
impeach the patent ; and that the averment in the declaration, that 
the plaintiff was the inventor of the improvements for which the patent 
was granted, not having been traversed, the defendant was not at 
liberty to controvert that fact at the trial : Held, also, that the plain- 
tiff was entitled to a verdict on the issue joined on the third plea, 
without any proof that the invention was communicated to him by a 
forei^er residing abroad, as alleged in the petition recited in the 
specification, — a part^ availing himself of information from abroad 
being an inventor within the meaning of the 21 Jac. 1, c. 3, s. 6. 
The specification stated the invention to relate to '^ certain improve- 
ments on, or additions to, the apparatus or parts constituting what are 
called braiding or plaiting-machines, whereby the inventor was en- 
abled to produce by such machines elastic and non-elastic braids, and 
other fabrics, with elastic or non-elastic strands, yarns or threads, 
introduced lengthwise of the fabric, and four or more in the same 
surface or plane, or mixtures of elastic and non-elastic fibres in com- 
bination in the same fabric, such introduced elastic and non- elastic 
threads or strands proceeding lengthwise of the fabric produced, and 
not partaking of the movements of the braiding or plaiting threads or 
yarns, which, in the progress of working, twist round or over the 
longitudinal introduced threads, and plait or braid amongst each 
other;" and afler describing the ordinary braiding machine, m which 
all the threads partake of like movements, and all aid in forming a 
fabric of plaited threads, the specification (referring to the annexed 
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drawings) proceeded thus to describe the new process : — '' The table 
moves on a hollow spindle, which is fixed in the framing of the ma- 
chine by screw and nut at h\ through the tube h, the strand or thread 
of India-rubber, or of cotton, or of other fibrous material, which is to 
form one of the longitudinal elastic or non-elastic threads of the fabric, 
passes; the upper part of the tube& rising to such a position amongst 
the braiding threads, that, in the evolution of those threads from one 
selvage to tne other of the fabric, thej pass under and over (and lie 
at the back and front of the fabric) each of the longitudinal threads 
or yarns ; hence the braiding will tie the longitudinal threads into a 
fabric, the longitudinal threads forming the length of the fabric, and 
the braiding threads forming the covering (when sufficiently closely 
worked) and the tie-threads of the fabric. The jury found that the 
plaintiflrs machine was new, but that the use of a hollow revolving 
spindle or tube was not new : Held, that, inasmuch as the plaintiff's 
claim was not for the hollow spindle, not generally, but fixed, this 
finding did not negative the novelty of the plaintiff's invention ; and 
therefore that he was entitled to a verdict on the issues joined on the 
fifth, eighth and ninth pleas. Nickels v. RosSy 8 C. B. 679. 

PLEADING. — 1. Arbitration — Award — Balance-^ Count for 
interest. — The declaration stated that a difference existed between the 
plaintiff and the defendant concerning certain shares bought by the 
plaintiff for the defendant at his request, and for which the plaintiff 
nad paid 1222.; that they submitted themselves to the award of 
W. W . and R. P. concerning the said difference ; that the defendant 
promised to fulfil the award ; that W. W. and R. P. made their 
award concerning the said difference, and decided in favour of the 
plaintiff, and found that 50/., which had been deposited by the de- 
lendant with the plaintiff, was in part payment oi the shares ; and, 
" by their award," they " requested ' the defendant to pay the balance 
of the account : Held, that it sufficiently appeared that the arbitrators 
had authority to make the award, and to award a specific sum of 
money, although the nature of the difference was not stated : Held, 
also, that the '' request" made by the award was equivalent to a 
direction to pay. Qu€Bre, whether the allegation, that they awarded 
that the defendant should pay the ^' balance,'^ would have been good, 
if it had been pointed out, on special demurrer, that no specific sum 
was awarded. A count for interest upon and for the foroearance of 
sums laid out for the defendant, and at his request, and forborne at 
the defendant's request, is good, though it does not state that' the 
money was paid to the defendant's use, or forborne to the defendant. 
Smith V. Hartley, 20 Law J. (N. S.) C. B. 169. 

2. Demurrer — Might of way, — To a declaration in trespass quare 
clausum fregit, the defendant pleaded that he was occupier of a close 
called Backside Mead, with certain lands thereunto adjoining, and of 
another close called Mead, and divers, to wit, two other closes next 
adjoining thereunto, and justified. under a right of way from the said 
Backside Mead over the locus in quo, and then into the said Mead 
for the better use, occupation and enjoyment of the said Backside 
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Meady the said lands adjoining thereto, and the said Mead and the 
said adjoining closes respectively : Held, on special demurrer, that 
the plea stated with sufficient certainty the closes in respect of which 
the said ri^ht of way was claimed. Holt y. Daw, 20 Law J. (N. S.) 
Q. B. 965. 

3. Landlord and tenant — Distress for more rent than due. — 
Distraining for a greater amount of rent than is due is not per se 
actionable. An all^^tion in a declaration by a tenant against his 
landlord, that the defendant wrongfully seized and took divers eoods 
and chattels of the plaintiff as a distress for certain arrears of rent 
then pretended by toe defendant to be due and in arrear to the de- 
fendant, and that the defendant afterwards wrongfully sold the said 
goods and chattels as such distress for the said alleged arrears of 
rent and the costs of such distress, will not, even to support the de- 
claration, and after pleading over, be held to mean that tae defendant 
sold the goods for a sum eaual to the alleged arrears and costs, but 
only that he sold them for the purpose of satisfying such arrears and 
costs. Tancred v. Let/land, 20 Law J. (N. S.} Q. B. 316. 

4. Libel — Crime — Aggravation — Justification of whole — Es- 
toppel — Acquittal. — In an action for a libel, imputing to the plaintiff 
the commission of a crime under aggravated circumstances, it is 
necessary to justify the aggravating portion as well as the substantial 
charge of crime. So where the declaration set out a libel, in which 
it was alleged, that the plaintiff was tried for murder, and that ** it 
was understood that the counsel for the prosecution were in posses- 
sion of a damning piece of evidence, viz. that he had spent nearly the 
whole of the night preceding the duel in practising pistol-firing," and 
the plea stated that the plaintiff had committed murder, but did not 
show that he had practised pistol-firing the night before, it was held 
that the justification was insufficient. Sernble, that a replication to 
such a plea by way of estoppel, stating that the plaintiff was tried 
and acquitted, is not good. Helsham v. Dlackwood, 20 Law J. 
(N. S.) C. B. 187. 

5. Promissory note — Consideration. — In an action by the payee 
against the maker of a promissory note, the defendant pleaded that 
it was made by the defendant at the request of the plaintiff, as a col- 
lateral security for a debt due from J. B. to the plaintiff, and that 
the defendant was not liable to pav the debt or to give the note as 
security, and that there was no otlier consideration : Held, a good 

?lea of want of consideration, after verdict. Crofts v. Deate, 20 
*aw J. (N. S.) C. B. 186. 

6. Railway worhs — Powers of company — Obstruction of navi- 
gable river — Construction ofl^S Vict. c. 20, s. 16. — Case against 
a railway company for constructmg a portion of their works upon a 
part of the bed of the navigable river Ouse, so as to prevent its flow- 
ing in its usual and accustomed channel, and to hinder the plaintiffs 
from passing and navieatin? their barges as they otherwise might and 
would have done. Plea, that the defendants had acted under their 
special act, the Lands Clauses Consolidation Act, and the Railway 
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Clauses Consolidation Act; that plans and sections and books of 
reference had been deposited with the clerk of the peace ; and that, 
subject to the provisions in the above acts, the defendants were em- 
powered to construct their railway in the line and upon the lands so 
delineated and described in the said plans and books of reference ; 
and that the said part of the river was in the line and among the 
lands so described ; and that the defendants did, for the purpose and 
under the powers mentioned in the said acts, construct a part of their 
railway upon the bed of the said river, the same being necessary for 
the purpose of making^and maintaining the said railway, as they 
lawfully might, &c. replication, de injuria : Held, that the de- 
fendants by their plea were not required to prove that they had taken 
all the preliminaiy steps necessary to vest in them the ownership in 
the bed of the part of tne river in question, as in the ordinary case of 
lands purchased : held, also, on motion for judgment non obstante 
veredicto, first, that, as against the plaintiffs, who had no interest in 
the soil of the bed of the river, it was not necessary for the defend- 
ants to aver and prove that such preliminary steps had been taken ; 
secondly, that the first clause in the 16th section of the Railway 
Clauses Consolidation Act applies to navigable rivers as well as 
rivers not navigable, and empowered the defendants to do the act 
coniplained of. Abraham v. Great Northern Railway Company^ 
20 Law J. (N. S.) Q. B. 322. 

PRACTICE. — Co8t8'-'Taxation.-~^\ievQ there are several de- 
fendants, who defend separately and obtain a verdict generally, the 
costs of all need not be taxed at the same time. Brueford v. Griffin^ 
20 Law J. (N. S.) Exch. 287. 

PRISONER.— 2>wcAar^tw^ defendant out of custody — Intention 
to take out letters of administration, — The defendant was in custody 
under a judgment recovered by the plaintiff. The plaintiff had died 
previously in insolvent circumstances, leaving two infant children. 
As soon as the defendant heard of the plaintiff's death, he applied 
to be discharged out of custody. The plaintiff's attornies resisted 
the application, alleging that thev had advanced sums of money to 
the plaintiff, and that the plaintiff had agreed that they might retain 
these sums, together with their costs, out of the amount to be re- 
covered by the judgment, and they expressed an intention of taking 
out administration to the plaintiff's estates. The court refused to 
discharge the defendant. Cox v. Prichard, 20 Law J. (N. S.) 
Q. B. 353. 

PROHIBITION. — County Court, jurisdiction of— -Railway 
company. — A railway company, by their special act, were entitled 
to charge a certain toll on carriages passing along, their line. A 
coal owner having requested the company to convey along their line 
for him some coal trucks loaded with coals, the company refused to 
do so except on payment by him of the charge for the conveyance of 
the coals, and a further charge for the bringing back of the empty 
trucks. The coal owner declined to pay the latter charge beforo- 

jr2 
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bandy and sued the company in the County Court for the damages 
occasioned by their refusal to carry bis coals. On the trials the 
plaintiff contended that the company were not entitled to charge the 
toll beforehand, and also that coal-trucks were not carriages within 
the meaning of the act. The company urged that the County Court 
judge had no jurisdiction, as the title to a toll was in question. The 
judge gave judgment for the plaintiff. The company having applied 
for a writ of prohibition : Held, that the title of the company to take 
toll was not in question, and that the judge had jurisdiction to deter- 
mine whether the company were justified in making that particular 
charge, and also to say whether the coal-trucks fell under the deno- 
mination of " carriages" in respect of which toll was payable. Sunt 
V. Great Northern Itailway Company^ 20 Law J. (N. S.) Q. B. 349. 

PUBLIC MARKET. — Demurrer. — A person who exposes 

foods for sale in a public market, has a right to occupy the soil with 
askets necessary and proper for containing the goods. Trespass for 
taking the plaintiff's goods, to wit, potatoes, baskets, &c. Pleas, 
first, that W. was possessed of a close called May-day Green, and 
because the goods were wrongfully upon the close, encumbering the 
same, the defendants, as the servants of W., took the goods and 
removed them ; secondly, that T. was possessed of a close, part of 
land called May-day Green, and because the goods were wrongfully 
upon the last-mentioned close, encumbering the same, the defendants, 
the servants of T., removed them. Replication to first plea, that a 
market was held upon the close in which, &c., for the buying and 
selling provisions, and the plaintiff brought into the close in which, 
&c., mto the market, the potatoes, for the purpose of selling the 
same, and also then brought the- baskets, being necessary and proper 
for holding and containing the same, being no inconvenience to the 
holding of the market, when the defendants of their own wrong 
seized them. The replication to the second plea was in similar 
terms. Rejoinder to replication to first plea, that A., being seised in 
fee of the close called May-day Green, and also of the market, de- 
mised the close to W., and because the goods were wrongfully on 
the close, the defendants, as the servants of W., took and removed 
them. Rejoinder to replication to second plea, that A. bein^ seised 
in fee of May-day Green, and also of the market, which was held as 
well upon the close in the second plea mentioned as upon other parts 
of May-day Green, demised to W. the said close and other parts of 
May-aay Green ; that W. demised the close, being such part of 
May-day Green, to T., for the purpose of erecting a stall thereon for 
selling goods in the market, the said close not being an unreasonable 
quantity of land for that purpose, and there being sufficient ground 
left for other persons resorting to the market ; and because the goods 
were wrongfully placed on the close without the leave of T., the de- 
fendants, as her servants, took the goods and removed them : Held, 
on demurrer, that the rejoinders were bad, inasmuch as the demise 
to W. was subject to the right of market. Tonmend v. Woodruff y 
5 Exch. 506. 
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RAILWAY COMPANY.— 1. Agreement— A railway company, 
duly incorporated by act of parliament, entered into an agreement, 
not under their seal, with a contractor, that he should execute certain 
works upon their railway, for the purpose of changing the system of 
locomotion which they then employed, the rope and stationary 
engine system to the ordinary locomotive principle. The contractor, 
in pursuance of the agreement, entered upon the works and per- 
formed a portion of them, but before they were completed he was 
dismissed by the company : Held, that he could not recover the value 
of this wor^. Diggte v. London and Blackwall Railway Company ^ 
5 Exch. 442. 

2. Compensation. — The words "lands which shall have been 
taken for or injuriously affected by the execution of the works," in 
the 68th section of the Lands Clauses Consolidation Act, 8 Vict, 
c. 18, include such lands only as are actually taken or actually 
affected by the works. A., the proprietor of certain houses, whicn 
were liable to be taken for making a railway, under the provisions of 
the local act of the promoters of the undertaking, received a notice 
under the 18th section of the 8 Vict. c. 18, from the promoters, that 
the property would be required by them for the railway, and the 
notice demanded the particulars of A.'s interest therein, and stated 
their willingness to purchase it. A. duly furnished these particulars, 
and a sum of 4500Z. was set upon the property by him, which amount 
he claimed from the promoters as a compensation for taking the pro- 
perty, and he required payment thereof, or that a warrant should be 
issued by the company to summon a jury to assess the proper amount 
under the provisions of the act. The company took no further step 
in the matter : Held, that under these circumstances, A. could not 
maintain an action to recover from them the 4500Z. Burkinshaw v. 
Birmingham and Oxford Junction Railway Company, 5 Exch. 
475. 

RULE UNDER 11 & 12 Vict. c. 44, s. 5. — Where no cause is 
shown against a rule under the 11 & 12 Vict. c. 44, s. 5, the court 
will not make the rule absolute with costs, unless asked for by the 
rule. Leamington Priors {Town of) Commissioners for Paving v. 
Moultrie and others, 7 Q. B. Pr. 311. 

SALE. — Sale to innocent vendee. — A sale of goods effected by the 
fraud of the buyer is not absolutely a void transaction, but the seller 
may elect to treat it as a contract. If he does not treat the sale as 
void before the buyer has resold the goods to an innocent vendee, 
the property will pass to that vendee. vThite v. Garden, 20 Law J. 
(N. S.) C. B. 166. 

SETTING ASIDE RULE TO PLEAD SEVERAL MAT- 
TERS. — Court rescinds judge's order. — Since the New Rules, which 
have prevented parties from pleading the general issue, the court has 
allowed more liberty than was given under the stat. 4 Anne, c. 16, 
s. 4, of taking many separate traverses of averments in the declaration. 
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Bnt the practice is still to be restrained, on the principle formerly re- 
cognizedy where the course of pleading manifestly tends to vexation. 
An action of debt was brought tor compensation assessed by a sheriff's 
special jary, under the Lands Clauses Consolidation Act, 1845, 8 & 9 
Vict. c. 18. The declaration stated that A., B., C, &c. and N., twelve 
persons in number, were by the sheriff duly chosen, tried and sworn to 
assess, and did assess, the compensation. Defendants pleaded, among 
other pleas, by leave of a judge and rule of court for pleading several 
matters, that A., B., &c., the first eleven persons abovenamed as 
jurors, and J. F., whose name was substituted by the plea for that 
of N., whereby the sheriff chosen, tried and sworn to assess, and 
whereby the jury lawfully chosen to assess, &c., without this that N. 
was duly chosen, &c., and sworn to assess, &c., or had any power to 
act as a juryman on the inquiry. On motion to rescind the order 
and rule for pleading the matters of the several pleas, it appeared by 
affidavit that after twelve special jurors had been sworn to assess, 
&;c., and before any hearing, one juryman, N., became too ill to pro- 
ceed, and was excused, and F. was sworn in his place and served 
with the other eleven jurors. This was objected to on the part of the 
defendants, bnt neither the jury nor any juryman was cnallenged. 
The inquiry proceeded, and counsel on both sides were heard, and a 
verdict taken for the plaintiff. Costs were taxed before the Master, 
both parties attending. The defendants then moved for a certiorari 
to bring up the proceedings ; a rule nisi was obtained, and discharged 
on argniment. On receiving notice that an action would be brought, 
the defendant's attorney wrote an answer denying the plaintiff's right 
to recover. The defendants did not, in any of these proceedings 
(except on the inquiry as above stated) intimate an objection to the 
jury, as improperly constituted: Held, under these circumstances, 
that the above plea, pleaded with others, was vexatious, and a per- 
version of justice; and the court rescinded the judge's order under 
which it was pleaded, and compelled the defendants to elect whether 
the above or the other pleas on the record should be retained. Cool- 
ing V. Ghreat Northern Raihvay Company y 15 Q. B. 486. 

SHERIFF.— ^«cflfj9c--5 f 6 Vict. c. 98, s. 31— Damages.— In 
an action against the sheriff, m which the damages for the escape of 
an execution debtor were to be assessed upon the same principle as 
in an action under the 5 & 6 Vict. c. 98, s. 31 : Held, that the true 
measure of damages is the value of the custody of the debtor at the 
moment of the escape, and that no deduction ought to be made on 
account of anything which might have been obtained by the plaintiff 
by diligence, after the escape. Arden v. Ooodacre, 20 Law J. 
(K. 8.) C. B. 184. 

SLANDER. — Privileged communication — Words spoken in pre- 
sence of third party. — The defendant having a suspicion that the 
plaintiff, who was his shopman, had in one instance embezzled 
money, sent for him, and in the presence of A. B. charged him with 
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embezzlement^ and at the same time discharged him from his service. 
After his discharge, the plaintiff being about to enter into a fresh 
service, referred to the defendant for a character, but in consequence 
of what the defendant said, his intended master refused to engage 
him. Upon this the plaintiff's brother called upon the defendant 
and inquired why he had given the plaintiff such a character as pre- 
vented him from getting a situation, and in answer to these inquiries 
the defendant said, he has robbed me ; I believe he has robbed me 
for years past ; I can prove it from the circumstances under which 
he has been dischargea by me : Held, that the occasions upon which 
each of these statements was made rendered them privileged com- 
munications, and that the fact of the first charge being made in the 
presence of a third party, did not warrant the judge m leaving the 
question to the jury, and that the excess of the defendant's statement 
on the second occasion did not raise anv presumption of express 
malice. Taylor v. Hawkins^ 20 Law J. (N. S.) Q. B. 313. 

USE AND OCCUPATION.— An action for use and occupa- 
lion under the statute 11 Geo. 2, c. 19, s. 14, does not lie where 
there has not been an actual entry by the lessee. Lome v. -Row, 
6 Exch. 553. 

WITNESS. — Commission to exanune witnesses abroad. — Where 
a coramission had issued to a foreign country, requiring the commis- 
sioners to be sworn and to administer an oath to the witnesses, and 
depositions had been taken by the commissioners and returned, but 
no oath had been taken by the commissioners or witnesses, owing to 
a law of the foreign country that burgomasters alone should admi- 
nister oaths, and that no voluntary oath should be taken, a new 
commission was ordered to be issued to burgomasters to examine the 
witnesses, without requiring the burgomasters to be sworn. BoUn v. 
Mellidew, 20 Law J. (N. S.) C. B. 172. 
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CONTiklNBD IN 

20Law J. (N.S.)p«rt8. 



LUNATIC PAUPER. — CosU of maintenance — Order on 
union, — ^The 12 & 13 Vict. c. 103, s. 5, providing that the costs and 
expenses of the removal and maintenance of a lunatic pauper removed 
to any asylum, and who, if not a lunatic, would have heen exempt 
from removal under the 9 & 10 Vict. c. 66, shall be borne by the 
common fund of the union comprising the parish where such lunatic 
was resident when removed to the asylum, applies to an union formed 
under Gilbert's Act, 22 Geo. 3, c. 83. Aeg, v. Priest Sutton (^In^ 
habitants of), 20 Law J. (N. 8.) M. C. 226. 

3. Order of maintenance — County of a city — 8 ^ 9 Vict, c, 126, 
8S. 62, 84.~The court will take judicial notice that the city is a 
county of a city. Where, therefore, an order for the payment of the 
expenses and maintenance of a lunatic pauper was expressed through- 
out to be made bv two justices of the peace " in and for the city of 
York :" Held, that such was valid, under the 8 & 9 Vict. c. 126, 
s. 62, the word '' county'' in that section being, by the 84th section, 
interpreted to mean ** county of a city." Reg. v. 8t. Maurice, 20 
Law J. (N. S.) M. C. 221. 
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Coinprisiog the Equity Cases contained in the following Reports :— 



13 Beavan's Reports, part 1. 

14 Beavan's Reports, part 1. 
3 De Gez & Smale, part 2. 



20 Law Journal (N. S.; part 8, 9. 



8 Hare, part 1. 

2 Mc Naughten & Gordon, part 3« 

1 Simons, part 3. 



ACCOUNTANT-GENERAL.— Where a matter is pressing, the 
Accountant-General will grant his direction to pay money into the 
Bank instanter. Foley v. Smithy 13 Beay. 113. 

AGREEMENT. — Injunction, — Injanction to restrain the defend- 
ants from entering into an agreement with another railway company, 
which would be a violation of or inconsistent with a subsisting agree- 
ment between the plaintiffs and the defendants, refused ; the incon- 
venience to arise from granting the injunction being greater than the 
inconvenience to arise irom reiusing it. In what cases the court will 
interfere to preserve property in litigation in statu quo. Shrewsbury 
and Cheshire v. Shrewsbury and Birmingham Railway Company y 
1 Sim. 410. 

C^AIiYr£.—Trustees.-'Church Building ulc^— The right of 
selecting new trustees of a parish charity held to belong to the rate- 
payers in vestry, and not to the surviving trustees. In 1671 an 
estate was purchased out of parish funds, and was conveyed to the 
rector, churchwardens and twelve parishioners, for the relief of the 

Eoor inhabitants. The deed was lost. New trustees were anpointed 
J deed, dated in 1701, which recited that the deed of lo71 pro- 
vided that when the trustees were reduced to five, thej should 
convey the premises to themselves and eleven other parishioners. 
In 1725, 1769, 1782 and 1806 new trustees were aopomted by the 
parishioners ; but the deeds executed in 1769, 1782 and 1806, con- 
tained a proviso that the new trustees should be nominated by the 
five survivors. In 1831 and 1842 new trustees were appointed by 
the old trustees. The legal estate was presumed to be vested in the 
persons to whom it was purported to be conveyed, notwithstanding 
some irregularities. Special directions were asked to be given to the 
Master as to taking the provisions of the Church Building Acts into 
consideration in settling tne scheme, the parish being divided into eight 
separate districts, and the money being to be distributed by the rector 
and churchwardens \ and it was also s^ed, that directions should be 
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given as to the mode of distribatiou in each district of the portion 
allotted to it. The former was refused, and it was held, that the 
Master could take the latter into consideration without any special 
direction. Attorney- Oeneral y. Dalton, 13 Beav. 141. 

CLAIM. — ^1. Parties. — llthf l%th and dQnd orders of Attgusty 
1841. — Ify at the hearing of a claim, it will be necessary for the court 
to direct special inquiries, and the claim does not contam any specific 
statements upon which to ground those inquiries, the claim will he 
dismissed. In a legatee's claim against a surviving executor, who 
denies assets, the representatives of the deceased co-executors are 
necessary parties. Ooservations on the 8th Order of April, 1850, as 
to parties necessary to be named in a claim in the nrst instance. 
Construction of the d2nd Oi'der of August, 1841. Penny v. Penmyy 
20 Law J. (N. SO Chanc. 339. 

2. Statute of Limitations, — A testator by his will devised his real 
estate to A. and B. on the usual trusts for sale, and directed them to 
pay a share of the purchase monies to A. The testator died in 
February, 1816, and A. and B. proved the will. A. died in October, 
1817 ; B. died in 1849, having appointed C. his executor. Letters 
of administration of A.'s estate were granted to D. in June, 1850. 
A claim filed by D., the administrator of A., against C, the executor 
of B., in respect of the share of the purchase monies of the testator's 
estate given to A., was dismissed, with costs, but without prejudice to 
a suit. Whether the produce of real estate directed to be sold is a 
sum charged upon or payable out of land within the meaning of the 
40th section of the Statute of Limitations (3 & 4 Will. 4, c. 27), quaere. 
Pawson Y. Barnes, 20 Law J. (N. S.) Chanc. 393. 

CLAIMS. — Evidence, — Plaintiff's (iffidavit, — A plaintiff's af- 
fidavit in support of a claim will be treated as evidence, where there 
is no opposition or conflict of affidavits. Skardlow v. Ooze, 20 Law 
J. (N. S.) Chanc. 396. 

CLASS. — Affidavit, — A class of children being interested, the 
court, instead oi directing the preliminary class inquiry, received the 
affidavit of the parents proving the class, and then allowed the cause 
to be heard. ^VLsh v. Watkins, 14 Beav. 33. 

COMMON CLAIMS. — Special claim. — Legacy and interest* — 
Where a question, which ought to have been made the subject of a 
special claim, is brought before the court on a common claim, the 
court will give leave to have it filed as a special claim nunc pro tunc. 
A testator Dequeathed a legacy, payable to the legatee at the age of 
twenty-one, with interest from his death, and died in 1840. The 
legatee attained the age of twenty-one in 1850, and filed a common 
claim for the legacy, with interest from her majority, and obtained a 
decree for the payment of the amount claimed, and received the 
money. The legatee afterwards, having discovered that she was 
entitled to interest from the testator's death, filed another common 
claim for this interest : Held, that she was entitled to this interest, 
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but that she ought to have it as the subject of a special claim. 
Jl£atthews v. Pincomby 20 Law J. (N. S.) Chanc. 396. 

COMMON INJUNCTION.— Where the common injunction 
bas been dissolved on the merits in the answer, and the bill is after- 
wards amended, a like injunction cannot be obtained as of course, 
for want of appearance to the bill amended. Zulueta v. Vincent^ 
14 Beav. 2. 

COMPANY.*-!. Contributory. — By the deed of settlement of a 
public company, the directors had a power of pre-emption of shares, 
at a price to be ascertained from the last sales appearing in ** the 
transfer register book," and then, " but not before," all future liabili- 
ties of the vendors are to cease. In 1840 the directors purchased for 
A. B. a number of script shares ; but having kept no such book, the 
specific directions were not and could not be followed. The com- 
pany was afterwards wound up, when it was sought to charge A. B. 
as a contributory ; but, Held that the company was not entitled to 
treat the transaction as void, by reason of the non-observance of the 
forms, which their own irregularity and neglect had made it impos- 
sible to observe. Held, also, that script shares were not inalienable. 
J3ogge, Ex parte, Northern Coal Mining Company, In re, 13 Beav. 
162. 

2. Liability. '-'By a deed of settlement of a public company, it was 
provided, that the company was to continue forty years : ** that the 
shares of deceased proprietors should belong to their personal repre- 
sentatives; but that executors should never be deemed proprietors 
until they should be duly admitted proprietors, on the approval by 
the directors, and had executed the deed, &c., and then, but not be- 
fore, they were to become proprietors, and entitled to receive the 
dividends:" Held, that upon tne death of a propnetor his estate 
continued liable, until a new personal liability had been created pur- 
suant to the deed. Nortliem Coal Mining Company, In re, Blake' 
ley* 8 case, 13 Beav. 133. 

CONSTRUCTION.— Devise to trustees and their heirs upon 
divers trusts in succession, some requiring the legal estate to remain 
in the trustees, and others, which in themselves would not do so, the 
whole legal fee remains in the trustees. Brown v. Whiteroay, 8 H. 
145. 

CONTRACT. — Specific performance.--Di3puteB having arisen 
between a railway company and a contractor employed in making 
the railway, the company insisting upon a right under the contract, 
owing to the alleged default of the contractor, to discharge him, take 
possession of the line and materials, and complete the works them- 
selves ; and the contractor resisting such claim, imputing the back- 
ward state of the works to the acts of the. company, and holding 
forcible possession : collisions occurring between tne workmen of the 
two parties, each being charged with impeding the operations of 
the other ; and the completion and opening of the railway for traffic 
being in the meantime delayed, the court, on the application of the 
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company, restrained the contractor from continuing on the line or 
interfering with the operations of the company, directed an account 
of what was due to the contractor for works and materials done and 
provided, without regard to the formal certificates of the company's 
engineer, and an issue to try whether the company, at the time they 

{proceeded to enter upon the works and remoye the contractor, were 
awfully justified in so doing ; reserving as well the question of the 
right of the contractor to compensation for loss of profit on unexe- 
cuted works, as all other directions, until after the trial and the report. 
Consideration of the principle on which the court may, in certain 
cases, interpose to prevent a contract from beine performed in specie ; 
protecting the legal or supposed legal right of tne party seeking such 
assistance, and preserving to the other party the substantial benefit 
of the specific performance. JEast Lancashire Railway Company 
V. Hattersley, 8 H, 72. 

COPYRIGHT.-^ ^ 6 Vict. c. 45.— Contract for payment.— 
Under the act to amend the law of copyright, 5 & 6 Vict. c. 45, 
actual payment for an article written for a periodical work, is a con- 
dition precedent to the vesting of the copyright in the article in the 
proprietor of the work: a contract for payment is not sufficient. 
Richardson y. OUbertf 1 Sim. 336. 

DECREE. — Arrears of maintenance. — ^Where the court orders 
payment out of a particular fund, it is tantamount to a decision, not 
only that such fund is liable to make such payment, but also the in- 
terest directed to be computed thereon. JBy the decree, arrears of 
maintenance were ordered to be paid out of a fund in court consisting 
both of corpus and rents of real estate, and it was referred to the 
Master to calculate interest on the arrears. Upon the matter coming 
before the court upon the Master's report : Held, that it was not then 
competent for the parties to contend that the arrears and interest were 
not payable out of the corpus, for the point must be considered settled 
by tne prior decree. Davis y. Drowne, 14 Beav. 127. 

DEVISE.— TFtZ/, construction of. — A testator, W., devised his 
real estates to trustees, upon trust to receive the rents, and, on his son 
John arriving at the age of twenty-five years, to let him into posses- 
sion ; but neither he nor his heirs to the third generation were to sell 
or mortgage the same, it being the testator's desire that the property 
should remain in the W. name. If John should die without leavin? 
lawful issue, it was the testator's will that his daughter Ann should 
have his share, subject to the same limitations, if John and Ann 
should die under age, or without leaving issue, the testator devised 
the property, after deducting a certain sum from the produce in 
favour of his (the testator's) daughter Elizabeth, to and for the benefit 
of the plaintifis. The testator had the three children named in his 
will living at his death, and no more. Elizabeth died at the age of 
two years ; Ann survived her, and died at the age of nineteen years, 
unmarried; and John, the last survivor, died aged thirty years, leav- 
ing children, who all died unmarried, and without issue. John by 
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bis will devised part of the father's real estate to the defendants: 
Held, first, that the devisees of John, the son, took no estate in the 
hereditaments of W., the father, devised by his will ; and secondly, 
that the plaintiffs took the estates in the hereditaments of W., the 
father, and in such manner as given them by the will of W., the 
father. Where there is a doubtful question as to the legal title to an 
estate on the construction of a will, the practice is not to determine it 
on demurrer, although the inclination of the court may be in favor 
of the defendant, but to overrule the demurrer, without prejudice to 
the defendant's insisting on the same matters by way of answer. 
(Brownsword v. Edwards referred to on this point.) Mortimer v. 
JELariUy, 3 De Gex & S. 316. 

DISCOVERY. — 1. Order upon motion before the hearing, that 
the plaintiffs and their witnesses should be allowed until publication 
to view and inspect the workings by the defendants in the plaintiff's 
mine, of which the defendants were lessees, and which mine was 
entered and worked by means of a shaft in an adjoining mine belong- 
ing to the defendants. Lewis v. Marshy 8 H. 97. 

2. Where the respective titles alleged by the plaintiff and defend- 
ant were antagonistic, the plaintiff claiming the reversion in lands 
alleged to be in the possession of the defendant as lessee, and the 
defendant claiming to be entitled in fee to such lands, but admitting 
that he derived his title under a person alleged by the plaintiff to 
have been lessee only, and that the parcels mentioned in the deed 
under which he claimed, in some respects, although not wholly, cor- 
responded with the parcels descnbed in the demise to such alleged 
lessee : it was held, that the plaintiff was entitled to a discovery of 
such parcels, and to a production of so much of the purchase deed as 
described them. A plaintiff is not entitled to discovery of documents, 
the right to the possession or inspection of which is not necessary to 
the proof, and is only consequential upon the existence of the title he 
claims, that title not being admitted; but where the court finds upon 
the answer, that, although the title of the plaintiff is not admitted, the 
question as to the existence of such title is a question to be tried, the 
plaintiff is entitled to the discovery and production of particulars 
material to establish his case on such trial. Considerations of the 
limits of the right to discovery, in cases of adverse title, of the deeps 
and evidences in the possession of the defendant. Attorney- Oene- 
ral V. Thompson, 8 H. 106. 

DISMISSING FOR WANT OF PROSECUTING.— J?e- 

j}lication. — A bill of 1500 folios was filed in February, 1850, and the 
answer of 900 folios was filed in June. On motion to dismiss in 
January, 1851, the plaintiff desired time to amend: Held, that the 
delay was inexcusable, and the bill must be dismissed, unless the 
plaintiff filed his replication forthwith. Thruston v. Smith, 13 Beay. 
112. 

DOMICILE OF SUCCESSION.— 2>omict7e of origin^Ac 
quisition and change of domicile — Exceptions. — J. G. B. was born 
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and educated in Scotland of Scotch parents. In 1780 he went to the 
East Indies, where he remained as a surgeon in the East India Com- 
panj's service until 1804, when he came to England on leave of 
absence, but never returned to India ; and in 1809 he retired from 
the Company's service upon a pension, and on the pay of his rank. 
For two years af^r leaving India he resided, near London ; but he 
made donations to various institutions in Scotland. At the end of 
1806, he went to Edinburgh, and embarked in the business of a 
banker; he purchased a house there, and married, and caused his 
mother to return from abroad to Scotland. In 1815 his affairs became 
embarrassed. In 1817 he came to London, and continued to reside in 
England till 1828, occupying furnished lodgings. He caused his 
residence and furniture in Edmburgh to be sold, and his books to be 
sent to London, and occupied himself in the sale of various oriental 
works, of which he was the author, and in lecturing on Hindostanee 
and the eastern languages, chiefly under the auspices of the East 
India Company. Between 1817 and the time of the death of the 
testator, he also projected various undertakings, of which be was to 
be the director, and resided in London. He paid three short visits 
to Scotland, and in 1825 returned to England ; but in 1834 he again 
visited France, and remained for longer periods than at first ; and in 
1837 he took a lease of some premises in Paris for a term of years, in 
which he resided, occasionally visiting England, and in which he 
died on the 8th of January, 1841, having executed a will according 
to the laws of England, in which he described himself as of Edin- 
burgh. Upon exception to the Master's report, finding that the tes- 
tator's domicile was in England : Held, that in 1817 the testator was 
domiciled in Scotland; that he subsequently became domiciled in 
England, and was so in 1827; and that it was not changed at the time 
of his death ; and the exceptions were overruled. Whicker v. Sume, 
Hume V. Gilchrist, 20 Law J. (N. S.) Chanc. 369. 

EVIDENCE OF DEFENDANT.— 1. In a pressing case an 
affidavit was allowed to be sworn in open court. Mercers' Company 
V. Northern Sailrvay Company, 14 Beav. 20. 

2. 6 ^ 7 Vict, c. 85. — The evidence of a defendant in favour of a 
co-defendant is inadmissible under the 6 & 7 Vict. c. 85, if it proves 
the case of the witness himself. The cross-examination of a defend- 
ant, tendered as a witness, is a waiver of his incompetency, where the 
objection must be assumed to have been known at the time of the 
cross-examination. Triston v. Hardy, 14 Beav. 21. 

EXAMINATION OF PLAINTIFF.— Ftt?4 tjoce.— Applica- 
tion to examine a plaintiff viva voce in the Master's office refused. 
Wood V. Homfray, 14 Beav. 7. 

EXAMINATION OF WITNESSES.— C'(wwmtmon^5--i?'«w 
^-^Depositions, — In the absence of a special agreement, a commis- 
sioner for the examination of witnesses will not be required to file the 
depositions taken in the cause without payment of his fees. Peters v. 
Beer, 20 Law J. (N. S.) Chanc. 424. 



Equity, 117 

EXECUTOR INDEBTED TO TESTATOR'S ESTATE.— 
Power to select particular legacies for payment — WiU — Replication. 
— An executor indebted to his testator s estate creates a charge on his 
(the executor's) own freehold estate in favour of his wife and children 
to the amount specified in the testator's will^ as part of their share of 
his residuary estate : Held, that the wife and children were entitled 
to the benefit of the charge, although the debt due to the testator's 
estate remained unpaid. A codicil does not for all purposes republish 
a willy so as to make it speak at the time of the testator's death. A 
receiver ought not to present a petition to be discharged, to come on 
with the cause on further directions, as the court would make the 
order on further directions without any such petition. StilweU v. 
Mellersh, 20 Law J. (N. S.) Chanc. 365. 

GUARDIAN. — Infants — Mother. —The court will not appoint 
a mother to be the guardian of her children, without having some 
information as to the family of the father. Cook, In re, 20 Law J. 
(N. 8.) Chanc. 392. 

HUSBAND AND WIFE.'-Bedemption, suit for— Mortaagee. 
— A husband and wife, by deed acknowledged, demised freeholds of 
the wife to a mortgagee by way of trust, the trusts being to apply the 
rents and profits in payment of certain premiums on insurance, and 
of the interest on the mortgage debt, and then in reduction of the 
principal, until it should be paid off. The husband took the benefit 
of the Insolvent Act : Held, in a suit for redemption, instituted by 
the assignee in insolvency against the mortgagee, that the latter was 
chargeaole with the surplus rents, which he permitted to be received 
by the insolvent's wife for her maintenance, the principles established 
by Sturgis v. Champneys not extending to such a case. But there 
being ground for supposing that the court would have made such a 
provision for the wife, the court, although the balance was found 
against the mortgagee, decreed payment without costs. Clark v. 
Cook, 3 De Gex & S. 333. 

INFANT. — Past maintenance. — A petition was presented by an 
infant, who had for some years been entitled to property amounting 
to 290Z. per annum. The petitioner had been maintained by his 
father, who had incuri'ed a large debt for the purpose, and was unable 
any longer to maintain his son. The petition stated that the father 
had been resident for many years in India, and it asked for a sum of 
300/. for past maintenance : Held, that the father having resided out 
of the country, and bein^ unable to apply to the court before, was a 
special circumstance, which would enaole the court to grant the sum 
required for past maintenance. Carmichael v. JEEuglies, 20 Law J. 
(N. S.) Chanc. 396. 

l^VKSTS.—Ouardian.— Petition.— A. petition by infants for the 
appointment of a guardian ought to be presented by them by their 
next friend. RusseWs Estate, In re, 20 Law J. (N. 8.) Chanc. 384. 

INJUNCTION.— 1. Compensation.-'TIA^, notwithstanding the 
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decision in the London and North Western Railway Company v. 
Smithy that a person who has served a railway company with notice, 
under the 68th section of the Lands Clauses Act, claiming compen- 
sation on the ground that his land has heen injuriously affected by 
the execution of the company's works, ought not to be restrained 
from proceeding pursuant to his notice. South Staffordshire Rail" 
foav Company v. Hall^ 1 Sim. 373. 

2. Motion. — Negotiation. — Where there has been great delay, the 
court will not, on the eve of trial, extend the common injunction. 
The dates of the proceedings were as follows : action, dOth of June ; 
declaration, 12thof Jaly; plea, 6th of August; notice of trial, 25th 
of November ; bill filed, 26th of November ; motion to extend in- 
junction, 21st of January following. The motion stood over for an 
arrangement without prejudice, and with an understanding that the 
answer should not be pressed for; the negotiation terminating on 
the 7th of June, and the motion was renewed on the 19th of «fune, 
the trial being fixed for the 22nd. The court thought that if the 
case was to be decided as on the 21st of January, the motion ought 
to be refused ; but that as matters now stood, the plaintiff was taken 
by surprise and the motion was granted. Bewtey v. Sancoch, 13 
Beav. 75. 

3. Partnership.— 'Appointment by deed of a party. — Dismissal. 
— Equity. — A. being entitled to certain letti^rs patent, for a money 
consideration granted an exclusive licence to B. & Co. for the whole 
of the term ; and by deed covenanted with B. & Co. to serve them 
as manager of the business for the same period, with power to B. & 
Co., in case of the bankruptcy or insolvency of A., or breach of the 
covenants on his part, to determine the engagement by notice in 
writing. B. & Co. covenanted with A. that each of the partners 
would diligently employ himself in the business, and that A. should 
have the management thereof under their directions ; that if A. should 
have duly observed the covenants B. & Co. would pay him a gross 
sum of money at the expiration of the licence ; and further, by way 
of salary, such a sum of money every quarter day as should be equal 
to 40/. per cent, of the net proceeds of the business, and in case of 
A's. death before, would pay his executors, during the remainder of 
the term, 30/. per cent, upon the net profits ; and it was provided 
that, in case B. & Co. discontinued the business, A. should have the 
option of purchasing their interest in the licence and the stock, &c. 
but that nothing therein contained should constitute A. a partner. 
After the business had been carried on for a time under this arrange- 
ment, B. & Co. discharged A. from being manager on the ground of 
neglect, who thereupon filed his bill, praying that B. & Co. might 
be enjoined from excluding him from the management, and for an 
account : Held, upon appeal, that the interest of A. was not that of 
a partner in the concern, and that he had no equity ; and an injunction 
before the hearing granted by the court below was discharged. 
Observations as to the style ana character of affidavits. Stocker v. 
Brockelhankj 20 Law J. (N. S.) Chanc. 401. 
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JOINT-STOCK COMPANIES WINDING-UP ACTS.-^ 

1. The Master ought not to make a call on any contributory, until he 
has ascertained that the contributory is liable to pay the debt or debts 
in respect of which the call is made. UpfilTs Case, 1 Sim. 395. 

2. The Master certified that he had included A's. name in the list 
of contributories, not as a shareholder, but as a contributory, in respect 
of any expenditure which he might be proved to have incurred. The 
court held the certificate to be informal, and directed the Master to 
review his certificate, with liberty to either party to adduce further 
evidence. MiddelFs Case, 1 Sim. 402. 

3. Certificate of scrip, — A. consented to his name being placed on 
the list of the provisional committee of a company as an ornamental 
member, and to take such number of shares in the com pan v as might 
be allotted to him. Afterwards the managing committee allotted him 
twenty-five shares. The letter of allotment stated that on payment 
of the deposits, the receipts must be exchanged for a certificate of 
scrip, which would be granted on the due execution of the subscribers' 
agreement and parliamentary contract, without which no person would 
be recognised as a subscriber, or to be entitled to any interest in the 
undertaKing. Those instruments were never engrossed ; and conse- 
quentally A. never executed them. He, however, paid the deposits 
on the twenty-five shares ; but not until after the undertaking had 
been abandoned. The Master struck A's. name ofi^ the list of con- 
tributors ; but the court ordered it to be restored. Direct Shrews- 
bury and Leicester Railway Company, Winding up of; Brittain. 
Ex parte,! ^'im.QSl. 

4. Liability of contributories. — No order ought to be made for 
a call upon the contributories of a provisionally registered companyi 
on account of the costs of winding up the company, until the liabilities 
of the contributories have been ascertained, or at least till the Master 
has ascertained the liability of the contributories to the costs in re- 
spect of which the call is made. The contributories of a. provisionally 
registered company are not liable, in proportion to the number of 
their shares, to the costs of winding up the company: semble. 
Hunter^s Case, 1 Sim. 435. 

5. Provisional committee* — The secretary to a company wrote to 
A., a member of the provisional committee, informing him that the 
managing committee had apportioned one hundred snares to each 
member of the provisional committee, and requesting to be informed, 
on or before a certain day, whether A. would take that or any less 
number of shares, otherwise the committee would consider that he 
declined taking any. A., in answer, requested that the one hundred 
shares might be reserved for him. The court directed an issue to 
try whether A. had accepted the shares. Qnioris Case, 1 Sim. 395. 

6. Demurrer. — An incorporated railway company issued new 
shares, in pursuance of a resolution declaring the purpose of such 
new issue to be the raising of a sufficient amount to pay off the exist- 
ing mortgage and bond debts of the company. The holder of some 
of the new shares filed a bill, on behalf of himself and other holders 
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of the sharefli against the directors and the company, alleging facts 
to show, and charging, that they were about to apply the money paid 
in respect of the shares otherwise than in conform iXy with the resolu- 
tion, and praying for a declaration that the money ought to be applied 
according to the terms of the resolution, and for a specific perform- 
ance of the agreement thereby entered into, and for an injunction : 
Held, allowing demurrers of the directors and the company, that the 
case fell within the authority of Mozley v. Alston ; but the costs of 
only one demurrer were allowed. Yetts v. Norfolk Mailmay Com- 
pant/, 3 De Gex & S. 293. 

JURISDICTION.— 7 Ann. c, 20. — Unregvstered conveyance. — 
A conveyance of lands in Middlesex by settlement upon the marriage 
of the settlor, registered under the statute 7 Ann, c. 20, is effectual 
against a prior unregistered conveyance, notwithstanding the party 
claiming under the settlement had notice of the unregistered convey- 
ance afler the marriage, but before the registry of his settlement. 
A party having a legal title may sustain a bill in equity to recover 
deeds, without first having established his title at law, where a deed to 
be recovered would be the proper evidence in a trial at law, to enforce 
the legal right against the tenant in possession of the property in 
question, and that notwithstanding the evidence furnished by the 
deed might have been obtained by means other than a suit in equity. 
Decree as between the claimant of property and the trustee who 
claimed to hold the same property in trust lor an infant defendant, 
reserving the right of the infant defendant. Position, duty, and 
liability of a trustee for infants of an estate created by an invalid deed, 
or a deed of doubtful validity, and which is impeached by other par- 
ties. JSlsei/ V. LutyenSf 8 H. 159. 

LANDS CLAUSES CONSOLIDATION AOT.^-Compensa- 
turn and damages, — The owner of certain land required by a railway 
company, on being served with the usual notice, stated his desire to 
have the amount to be paid to him for compensation and damages 
settled by arbitration under the provisions of the Lands Clauses 
Consolidation Act, 1845. Arbitrators were accordingly appointed 
by the landowner and the company, and, these arbitrators not being 
able to agree upon an umpire, an umpire was ultimately appointed 
by the commissioners of railways. In the meantime the company 
having paid into the Bank the amount claimed by the landowner, 
and having given the bond required in such cases by the act, 
entered upon the land. The arbitrators not having made their 
award in time, the questions of compensation and damage came be- 
fore the umpire, who made his award, giving the landowner a much 
less sum than that claimed by him from the company. The land- 
owner having refused to deliver an abstract of title, or to take any 
steps for conveying the land, the company proceeded under the pro- 
visions of the act applicable to such a case, and paid into the Bank 
the sum awarded by the umpire. They then present^ a petition for 
payment out of the Bank to them of the sum paid in by tnem before 
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taking possession of the land. The landowner in the meantime had 
taken proceedings at law to set aside the award on various grounds, 
hut without success^ and was at the time when the petition was pre- 
sented prosecuting an action against the company to recover the 
amount originally claimed by him. Under these circumstances the 
landowner opposed the petition of the company; but the Lord Chan- 
cellor made the order prayed, holding that the landowner was not 
entitled to avail himself of the security provided by the act in the 
deposit of the money, and at the same time to repudiate the proceed- 
ing, the benefit of the result of which it was the object of the act thus 
to secure him. Fooks, In re, 2 M. & G. 357. 

LAPSE OF TIME.— A testator, who died in 1796, gave his 
personal estate to his widow for life, with remainder to B. B. died 
m 1826, and the widow in 1849. The plaintiflFs then filed a bill 
against the representatives of the executors, to make them liable for 
investing in Five-per-Cents. instead of in Consols, &c. In 1837, the 
plaintifis had notice of the state of the investment : Held, that they 
were barred by laches and lapse of time. Bronm v. CrosSj 14 Beav. 105. 

LEGACY. — Next of kin. — Bequest to A. B. for life, and after- 
wards to her children ; but in default of children, '^ to pay or assign 
and transfer' to C. D., if living; but if dead, to his next of kin ex 
parte raaterna. C. D. died before A. B. : Held, first, that the next 
of kin were to be ascertained at the death of C. D., and not of A. B.; 
and secondly, that the next of kin ex parte matern^ were not excluded 
because they also filled the character of next of kin ex parte paternsi. 
The word " then" construed as pointing to the event, and not to the 
time. Gundry v. Pinniger, 14 Beav. 94. 

MORTGAGE.— 1. Bill o//orec/o«Mr0.— Upon a bill of foreclo- 
sure by first mortgagee, there was a contest between the defendants, 
the puisne mortgagees, as to their retrospective priorities. The court 
held, that it must m the first instance direct an inquiry. Buberly v. 
Bay, 14 Beav. 9. 

2. Costs. — Even in the case of infants, the court will only extend 
the time for payment of the mortgage money upon the terms of im- 
mediate payment of the interest and costs. Coonibe v. Stewart, 13 
Beav. 111. 

3. Inquiry.— On a bill by first mortgagee against mortgagor and 
second mortgagee, the plaintifi* should prove the second mortgage, 
otherwise he can only talie an inquiry at the first hearing. Guardr 
ner v. Boucher, 13 Beav. 68. 

MORTGAGOR AND MORTGAGEE.— The time fixed by 
the decree in a foreclosure suit, for payment of principal, interest and 
costs, enlarged by the Vice-Chancellor, notwithstanding the decree 
had been made absolute, and the order absolute had been signed and 
inrolled. Thornhill v. Manning, 1 Sim. 451. 

PARENT AND CUlLD.-^Advancements.^When a father 
purchases property with his own money, and takes a conveyance in 
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the name of his son, the law presumes it to be an advancement for the 
son^ and not a trust for the father. Those who allege that it is a trust 
are bound to prove it, and the evidence for that purpose consists 
mainly, if not exclusively, of contemporaneous circumstances. A 
testator had transferred property into tne names of his sons : Held, 
that they were advancements ; but there being doubts as to his sol- 
vency at the time, inquiries were directed on the point. Christy v. 
Courtenay, 13 Beav. 96. 

PAROL TRUST. — A woman, a few days before her marriage, 
and without the knowledge of her intended husband, transferred a 
sum of stock to trustees upon a parol trust, as alleged by the trustees, 
for her separate use for life, and af\er her death for the benefit of her 
children. The fact of this transfer became known to her husband 
some time after the marriage. The dividends were received by the 
wife from the date of the marriage until her death, which took place 
seventeen years afler. After her death the husband filed a bill, pray- 
ing a transfer of the stock, and containing a statement that the divi- 
dends were duly paid to the wife during the coverture : Held, under 
the circumstances, that the husband was precluded from asserting his 
claim to the stock, as having been transferred in fraud of his marital 
right. Loader v. Clarke, 2 M. & G. 882. 

PARTITION. — The partition of a manor may be compelled in 
equity. Hanhury v. JStisseyy 14 Beav. 152. 

PARTNERSHIP ACCOUNTS.— /STwrwtnw^ par^ne?\ —Where 
the accounts of a partnership between two had been carelessly kept, 
and after the death of one the other furnished to the executors of the 
deceased partner an account current of the partnership dealings, which 
afforded them the only evidence to charge the surviving partner: 
Held, that they were entitled to use it for tbat purpose in a suit insti- 
tuted by the surviving partner to have the accounts taken, without 
being bound by the entries on the credit side of the account current. 
Morehouse v. Newton, 3 De Gex & S. 307. 

PAYMENT OF DIVIDENDS. -^«^a/e/or life-- Prospective 
order — Evidence. — The dividends of a sum of stock were ordered 
upon petition to be paid to A. for her life, and after her decease to 
B. for her life ; but an order for the transfer of the fund, after the 
death of the survivor of them, was refused. The dividends of a 
small sum of stock, arising from the purchase money of real estate 
taken by a railway company, were ordered to be paid to a party 
claiming under a will, upon production of the probate copy, with an 
affidavit that it had been examined and was correct. Lowndeis 
Trust, In re, 20 Law J. (N. S.) Chanc. 422. 

PETITION OF RIGHT.— Jnrfommenf.— When a petition of 
right is referred to the Lord Chancellor with the indorsement " let 
right be done," if such right, supposing it to exist, be subject to 
certain rules of proceeding for its ascertainment and enforcement, 
those rules must still be followed^ and the rights of the parties will 
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be bound by all equities to which they are properly subject — 
JkTonckton v. Attorney- General, 2 M. & G. 402. 

PLEA. — JSill of revivor, — Upon the death of a defendant, her 
representatives were made parties to a bill of revivor. They pleaded 
that the testatrix had assigned pendente lite, and that they never had 
any interest in the subject-matter of the suit. The plea was allowed. 
Nutting v. llehdin, 14 Beav. 11. 

PLEA OF SUBSEQUENT BANKRUPTCY.— Tm/i^/er.— 

To a bill for specific performance, a plea by a sole defendant of his 
bankruptcy, subsequent to the bill filed, was allowed. By a local 
and personal act, transfers of debentures were to be by indorsement 
by deed and in a given form, and were to be entered in the books of 
the company, and " after such entry, but not till then, the assignee 
was to be entitled to the benefit :" Held, that this did not apply to a 
transfer by act of law, as iu the case of bankruptcy. Lane v. Smith, 
14 Beav. 49. 

PLEADING. — 1. Prolixity in setting out at length, in a petition 
or other pleading, clauses of a public statute. — Manchester and Leeds 
JRailway Company, In re. Ex parte Osbaldiston, 8 H. 31. 

2. In the joint answer of a husband and wife to a creditor's bill, 
for payment out of an estate of which the wife was the adminis- 
tratrix, the wife alone set up the Statute of Limitations as a defence 
to the suit : Held, that the mterest of the wife was not so merged in 
the coverture that the court would disregard her separate defence, 
and that the statute was, for the protection of the estate, sufficiently 
pleaded by the wife alone. Beeching v. Morphew, 8 H. 129. 

3. Demurrm* — AmendedhiU. — The 37th General Order of August, 
1841, although it removes the technical objection, that an answer to 
matters covered by a demurrer overrules the demurrer, yet does not 
enable a defendant, who has answered an original bill, to demur to 
an amended bill, upon any cause of demurrer to which the original 
bill was open. Attorney- General v. Cooper, 8 H. 166. 

4. Parties — Misjoinder of plaintiffs — Costs, — ^One of several 
cestuis que trust, who is also the personal representative of a de- 
ceased defaulting trustee, cannot be joined as co-plaintiff with the 
other cestui que trust in a bill to charge the estates of the other de- 
ceased co-trustees with the loss of the trust funds ; such bill will be 
dismissed for misjoinder, with costs as to the defendants who raised 
the objection by answer, and without costs as to all the other defend- 
ants. In a suit so framed, the defect was first disclosed by amend- 
ment to the original bill, and the newly-appointed trustees, against 
whom no relief was prayed, did not insist upon the objection, either 
by their answer or at the hearing, and were desirous that the suit 
should proceed. The bill was, notwithstanding, dismissed as against 
them, without costs. Griffith v. Heythuysen, 20 Law J. (N. S.) 
Chanc. 337. 

POWER. — Default of appointment— Joint and separate powers 
of appointment. — By the settlement made on the marriage of A. and 
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B.y certain real estates were conveyed to trustees upon trust to pay 
the rents to A. for life, and, after his death, to B. for life, and after 
the death of A. and B., upon trust for such one or more of the 
children of the marriage as A. and B. should by deed jointly appoint ; 
and in case of the death of A. in the lifetime of B., before any such 
appointment should be made, as B. should by deed appoint. A. and 
B. jointly appointed two-fourths of the estate to two of their children. 
A. died : B. appointed the other two-fourths to two other of the 
children : Hela, that the appointments made by B. alone were valid. 
8impson*s Settlement, In re, 20 Law J. (N. 8.; Chanc. 415. 

POWER OF APPOimTMEHT.— Eeversionary fund. — An 
appointment to one of a class of a part of a fund as ** her part, share 
and proportion," does not prevent her participating in the unappointed 
fund, limited to the class equally in default oi appointment. A mother 
had a power of appointing a reversionary fund to her daughters. A 
daughter, who was under age, being about to marry, the mother ap- 
pointed that a moiety of the fund should on the marriage become the 
portion of the daughter, and be vested in her or her intended husband 
in her right, and to be paid to the husband, his executors, adminis- 
trators or assigns, on the death of tfte tenant for life : Held, although 
the husband was not an object of the power, and the fund was rever- 
sionary, and the daughter an infant, there was a valid appointment. 
Wombwell v. Jffanrott, 14 Beav. 143« 

PRACTICE.--1. Bill of rmror.— The court jgave some of the 
defendants the option of taking an issue on a question of fact arising 
in the cause, and dismissed the bill against another defendant. The 
option not being declared, owing to the death of one of the defend- 
ants between the hearing and the judgment, on the application of the 
defendant, who was ordered to be dismissed, the court directed a 
separate decree to be drawn up as to that defendant. The death of 
a defendant between the hearing of the causetand the judgment, does 
not render a bill of revivor necessary prior to drawing up the decree. 
BeUham v. Percival, 8 Hare, 167. 

2. Costs of motion. — Upon a motion by way of appeal from the 
Master's decision refusing to enlarge publication, the court received 
in evidence new facts not before the Master, on which the court 
directed the publication to stand enlarged ; but as the order was 
obtained upon materials which were not before the Master, the ap- 
pellant was ordered to pay tbo costs of the motion. James y. OrisseU, 
3 De Gex & S. 290. 

3. Exceptions — Injunction^ hill for — Setting down exceptions, — 
Where exceptions for scandal and impertinence had been taken by 
the defendant to a bill filed for an injunction, but he neglected to set 
them down for hearing, the plaintiff was allowed to set them down. 
Orders of court do not take away its general jurisdiction. Cogle v, 
Allegne, 20 Law J. (N. S.) Chanc. 424. 

4. Replication. — A creditor's suit against a personal represen- 
tative for the administration of a testator's estate proceeded to repli- 
cation^ when a decree was obtained in another creditor's suit against 
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the same personal representative for the same object. After the de- 
fendant had given the plaintiff in the first suit notice of the decree, 
the plaintifi^ threatened to proceed; and thereupon the defendant, 
upon a notice of motion, intituled only in the former cause, asked that 
the proceedings might be stayed. The court made an order in both 
suit9^ granting the injunction, and giving the restrained plaintiff 
liberty to tax the costs of the first suit and on the motion, and to go 
in and prove his debt and such costs in the second suit, but declined 
to direct that the costs should be paid out of the first assets. Lad- 
broke v. 8loanej 3 De Gex & 8. 291. 

PRODUCTION OF DOCUMENTS.-I. A defendant ad- 
mitted that certain documents were in the possession of himself and 
W. C, his co-executor, and that others were in the possession of their 
joint solicitor ; W. C. not being a party to the suit : Held, that an 
order for production could not be made against the defendant on such 
an admission. MorreU v. Wootteuy 13 Beav. 105. 

2. Agents or trustees. — During a revolution in Sicily, the revolu* 
tionary government sent two of the defendants, who were natives and 
inhabitants of Sicily, as envoys to this country, and afterwards re- 
mitted to them monies, which had been contributed by many thou- 
sands of the inhabitants of Sicily, with directions to purchase a 
Bteam-ship therewith ; and the defendants applied the monies accord- 
ingly, Tne lawful sovereign of Sicily, after he had re-established his 
authority, filed a bill, claiming the ship, which still remained in the 
port of London. The defendants, in tneir answer, admitted the pos- 
session of documents relating to the matters in the bill, but said that 
they held them as the agents and on behalf of the persons who in- 
trusted them with the monies, and submitted that, in the absence of 
such persons, they ought not to be ordered to produce the documents. 
The court, however, made the order, because the plaintiff represented 
the contributors of the monies ; and the revolutionary government 
being at an end, the defendants had either ceased to be agents or 
trustees for any one, or had become agents or trustees for the plaintiff. 
Sicilies (Trvo), King of, v. Wilcox, 1 Sim. 301. 

RAILWAY ACT. — Compensation. — Under an inclosure act 
some land% were allotted to a rector, who had a power of selling to 
pay the expenses. Under a railway act, compensation was made in 
respect of other lands of the rectory, and paid into court. The court 
sanctioned the application of the money in court to the payment of 
the expenses of tne inclosure. JJockroood, Ex parte, Oxford, Wor- 
cester Railway Company, In re, 14 Beav. 168. 

RAILWAY.— 1. Contract, construction of — ^A plaintiff sued, as 
one of the public, to restrain a railway company from closing it : 
Held, that such a suit could not be maintained. Upon the construc- 
tion of a contract between an individual and a railway company : 
Held, that nothing had taken place which could give him a right to 
use horses as the moving power against the will and consent of the 
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company. Thome t. Taw Vale Railway and Dock Company^ 13 
Beav. 10. 

2. Powers of— Application of shareholders. — In a railway com- 
pany there were two classes of shareholders. A general meeting 
authorized the directors to apply to parliament for an act, which 
would very materially alter the existing rights and interests of the 
two classes inter se : Held, that such an application was not a breach 
of trust or duty, and that to hold otherwise would be applying too 
strictly to a railway company the principles admitted to be applicable 
to private partnerships, resting on private contracts unconnected with 
public duties and interests, and capable of dissolution. UpKon the 
application of a shareholder of one of such two classes for an injunc- 
tion to restrain the application to parliament, and the use of the cor- 
porate seal and the application of the corporate funds for that purpose, 
the court refused to restrain the application to parliament, or the use 
of the corporate seal for that purpose, but restrained the application 
of the funds and monies of the company towards the payment of the 
costs. Stevens v. 8outh Devon Railway Company , 13 Beav. 48. 

3. Company — Lands Clauses Consolidation Act. — ^The time within 
which a railway company was authorized to take lands expired on 
the 4th of August, 1848. Long before this period, they gave notice 
to a landowner to treat, and afterwards delivered to the plaintiff, to 
whom the lands had been in the meantime devised, a bona, and paid 
the estimated value of the lands comprised in the notice into the 
Bank, under the Lands Clauses Consolidation Act, 1845, s. 80. 
Under an amendment act, the powers of which extended beyond 
1848, the company were authorized to take the land included in the 
notice'; and on August 3rd, 1848, they gave notice to the plaintiff 
that, in pursuance of the powers of both these acts, they intended to 
take the lands. After the 4th of August, 1848, but without taking 
any further steps under the act, the company entered upon the land. 
On a motion for an injunction, the court declined to interfere, on the 
ground that, although the company might not be then entitled to take 
possession under their compulsory powers, they were able, by some 
proceeding under the second act, to obtain the land; and the motion 
was ordered to stand over, with liberty to the plaintiff to bring an 
action. Williams v. South Wales Railway Company ^ 3 De Gex & 
S. 354. 

4. Mortgagee, — A bill by a railway company to compel a mort- 
gagee of shares not standing in his name to pay the calls cannot be 
sustained. A. advanced money to B. on the security of railway 
shares. They were transferred into the name of C. to secure A., ana 
subject thereto for B. C. died insolvent : Held, that A. was not 
liable, at the suit of the company, for the arrears of calls on the shares. 
Newry Railway Company v. RosSy 14 Beav. 64. 

5. Motion, — It appeared very probable that, at the time of the 
filing of the bill, a company, which was authorized to make 150 miles 
of railway, intended to complete twenty-three miles only, and then 
abandon the rest. Upon a motion to restrain them, it appeared that 
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the company had since abandoned the whole. The court was of 
opinion that^ if the case had remained as it was at the time of the 
filing of the bill, the plaintiff would have been entitled to the injunc- 
tion, but refused it, on the ground of the alteration in the existing 
circumstances, and gave no costs. It is improper and wrong for 
railway companies to embark their funds in otner railway under- 
takings ; and they have no right to engage or pledge their funds or 
entangle their affairs in unautiiorized transactions, upon the specula- 
tion that they may obtain parliamentary authority for doing acts 
"which are beyond their powers at the time when they are done. The 
court knows nothing of the intention of an act of parliament, except 
from the words in which it is expressed, applied to the facts existing 
at the time. Motion to restrain a company from declaring a for- 
feiture of shares, by reason of the nonpavment of calls, alleged to be 
made for illegal purposes, refused, although it appeared that the 
directors had conducted the proceedings, in many particulars, in a 
very improper manner, it bemg sw^orn that money was wanted to 
satisfy existmg legal obligations of the company, and it being denied 
that the company sought to enforce the calls for illegal purposes. 
Loqan v. Courtown {Earl of\ 13 Beav. 22. 

6. Company, powers of, — It has not been yet settled to what extent, 
or subject to what particular limitations, the jurisdictions of the court 
ought to be exercised in preventing or checking the erroneous conduct 
of corporations created by act of parliament for public purposes; but 
the classes of cases, in which this court has been called on to interfere, 
arise from a combination, first, of acts illegal as to the public; 
secondly, breaches of contract with the subscribers ; and thirdly, acts 
incapable of being rectified by the shareholders themselves in the 
exercise of their own powers. It is necessary in such cases to distin- 
guish between the duty of the governing body to the public, and their 
duty to their shareholaers. After the expiration of the time for com- 
pleting a railway, which by their act the company were "required" 
to make, a bill was filed by a shareholder, seeking to restrain the 
company from making any dividend until the whole of the works 
had been completed. A general demurrer was allowed, on the ground 
that the non-completion being a public wrong, the court had not juris- 
diction to interfere; and that the misapplication of the income was the 
subject of internal regulation. This court does not attempt to direct 
the performance of allthe duties which the governing bodies of such 
companies owe to the shareholders, but, on the contrary, leaves to the 
companies themselves the enforcement of all the duties which the go- 
verning bodies of such companies owe to the shareholders ; but, on 
the contrary, leaves to the companies themselves the enforcement of 
all the duties arising out of matters which are the subject of inter- 
nal management. It cannot be safely said that in no case whatever 
joint-stock companies ought to be allowed to divide any profits or 
receive any tolls until all their works have been completed. Disap- 
proval of the practice of filing demurrers in railway cases on mere 
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formal and technical grounds. Browne v. The Monmout/ishire Rail- 
way and Canal Company ^ 13 Beav. 32. 

RECEIVER.— 1. Sheriff^ Fieri facias^Rent^ Action, appli- 
cation to stay, — Upon an action by the sheriff^ who was no party to 
the suit, the court refused to restrain the plaintiff ftom prosecuting 
an action at law against him to obtain payment of a sum of money 
reserved for rent^ which the sheriffy upon the stay of the action, 
offered to pay into court, and which was part of a larger sum of money 
levied unuer a writ of fieri facias issued upon a judgment obtainea 
in an action at law by a stranger against the tenant of the estate, 
which the plaintiff in this suit claimed, and. over which a receiver 
had been appointed. Trye v. ^^^e, 20 Law J. (N. S.) Chano. 368« 

2. Subsequent proceedings. — Where the expenses of attending the 
passing a receiver's accounts are large, the court will direct the 
accounts to be passed once a year only. In the absence of directions 
made at the hearing of a cause, the court will hot, upon an interlo- 
cutory application, make any order to restrain the defendants, tboueh 
very numerous, from attending the subsequent proceedings in the 
cause, though the result would be a very large saving to the estate of 
the testator. Bay v. Croftj 20 Law J. (N. S.) Chanc. 423. 

RENTS. — Apportionment,-— By indentures, dated in 1828, cer- 
tain lands were settled on A. for life, and a power of leasing was 
given to A. The Apportionment of Rents Act was passed in 1834. 
Af\er 1834, A., under his power, granted leases of divers portions of 
the settled property. A. died in 1849: Held, that A.'s personal 
estate was entitled to a proportion of the rents of the lands, of which 
he had granted leases under his power, between the last days of pay- 
ment or rent and his death. Lock v. JDe JBurgh, 20 Law J. (N. S.) 
Chanc. 384. 

REVIVOR. — When a defendant dies, his executors cannot com- 
pel the plaintiff to revive, or, in default, have the bill dismissed. 
Reeves v. Raker, 13 Beav. 115. 

SETTLEMENT. — Power to appoint new trustees — Construction 
of Trustee Act^ 1860 — Vesting order, — ^The ordinary words, ** be- 
coming incapable,'^ in a power to appoint new trustees of a settle- 
ment, do not include the case of a trustee who becomes bankrupt, 
absconds, and goes out of the jurisdiction of the court. In cases 
where a new trustee is appointed under the Trustee Act, 1850, to act 
jointly with continuing trustees, the provisions of the act in respect of 
vesting orders are inapplicable, and the proper order to make is for 
the person approved oi by the Master to convey the trust property 
to the new ana continuing trustees. Watts, In re, 20 Law J. (^. S.} 
Chanc. 337. 

SOLICITOR. — 1. Order made ex parte, — ^A sum being, on tax- 
ation, found due from a solicitor to his client, the first order fixing a 
day for payment must be obtained on notice ; but the second or four- 
day order is made ex parte. Stevenson, In re, 14 Beav. 27. 
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2. Costs. — By an order of the court, the costs to be incurred by a 
married woman, suing by her next friend, in a future proceeding, 
-were ordered to be paid to A. B., a solicitor. Pending the proceed- 
ings, A. B. was discharged, and C. D. appointed solicitor. A. B. 
received the whole costs : Held, that the court had jurisdiction, on 
petition, to order A. B. to pay over to C. D. his share of such costs : 
and secondly, that A. B. could not set off, as against the amount, a 
debt due to him from the next friend. JBailey and Hope^ Ex parte, 
14 Beav. 18. 

3. Taxation — Costs. — A solicitor, who sold his business, but who 
continued to conduct a suit in Chancery in the office, as the agent of 
one of the plaintiffs, independently of the solicitor who had pur- 
chased the Dttsiness, will not be allowed to deny his agency, or to 
strike from the bills of costs of proceedings which had been incurred 
by a mistake made in conducting the cause ; and a petition for the 
taxation of the bills of costs, under special circumstances, was dis- 
missed with costs. Oedge, In re, 20 Law J. (N. S.) Chanc. 411. 

SOLICITOR AND CLIENT.— Residuary legatee.-^A gross 
sum was paid to a solicitor in discharge of his claim ; but no bill of 
costs was delivered : Held, that the client was entitled to have a bill 
of costs delivered. The solicitor of trustees and executors received 

ayment of his bill of costs out of the estate : Held, that a residuary 

egatee was entitled to have a copy of the bill delivered, on payment 
of the costs of it. The court, notwithstanding there was such pressure 
or such allegations and proof of overcharges as have been usually 
relied on in such cases, ordered the taxation of a solicitor's bill after 

ayment. JBlackmore, In re; Billing, In re ; Spike, In re, 13 Beav. 

54. 
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SPECIFIC VERVORM ANCK-'l.Assignment^Sale of rail- 
way shares. — A shareholder in "an incorporated railway company 
instructed a stockbroker to sell his shares. The broker agreed with 
a jobber for the sale of them ; but the name of the purchaser was not 
mentioned. The jobber had been instructed to purchase by B. (ano- 
ther broker), who, as the jobber knew, was not purchasing on his 
own behalf. B. afterwards requested time for completion, his prin- 
cipal not being ready; and the jobber granted the time to B., giving 
his own name as that of the principal. A deed of assignment was 
prepared from the vendor to B., who paid the price to the vendor, 
and took the deed of assignment executed by the yendor : Held, 
upon a bill filed by the vendor, that B. was bound to execute the 
assignment, to procure himself to be registered, and to pay the calls 
made since the execution of the assignment by the vendor, and to 
indemnify the vendor against future calls ; and a decree was made to 
that effect. Wynne v. Price, 3 De Gex & S. 310. 

2. Costs — Evidence. — A purchaser of lands under the description 
of "partly freehold and partly leasehold,*' is entitled to have the 
boundary dividing the freehold from the leasehold defined, by refer- 
ence to the instruments of title, or shown to be capable of being so 
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defined ; bat the circumstance that the property is described in the 
a^eement as partly freehold and partly leasehold, the boundaries 
distinguishing the one from the other not being therein, and having 
not theretofore been clearly defined, is not an objection to a decree 
for specific performance. The uncertainty in the boundary or extent 
of property, which arises, not from an instrument being incapable of 
legal construction, but from its not having theretofore received any 
such legal construction, is not a ground for refusing specific perform- 
ance of a contract to sell such property. If the boundary of pro- 
perty contracted to be purchased can be certainly defined, whether 
the extent be more or less, the purchaser will be bound by the con- 
tract ; but whether he will be so bound if the boundary depends on a 
plan or instrument which is so vague as not to admit of legal con- 
struction, qu€Bre, A contract by a lessee under an ecclesiastical cor- 
poration, whilst he was in treaty with the corporation for the renewal 
of his lease, to sell the leasehold premises, does not necessarily throw 
upon him the obligation for procuring the renewal of the lease at his 
own expense, for the benefit of the purchaser; whether, if the vendor, 
after the contract, procure such renewed lease, the purchaser is not 
entitled to take it without bearing the expense of the renewal — qucere. 
Although a good title was not shown by the vendor until during the 
pendency oi the reference, the court held that the purchaser must 
nevertheless bear the costs of the suit, it being manifest, that, if the 
particular evidence which completed the title had been produced be- 
fore the bill was filed, yet the suit would not have been avoided. 
Monro v. Taylor ^ 8 H. 61, 

3. Demurrer, — Courts of equity will not lend their assistance to 
enforce the specific performance of ordinary contracts for the sale 
and purchase of chattels, unless there be something very special in 
the nature of the contract. On the other hand, if a trust be created, 
the circumstance that the subject-matter is a personal chattel will not 
prevent this court from enforcing the due execution of that trust. 
Trusts may be constituted, not merely by direct declaration of trust, 
but also by the constructive operation of the consequences flowing 
from the acts of parties. Thus equity will enforce the execution of 
a trust, not only against the trustees themselves, but against all per- 
sons who obtain possession of the propertv afiected by the trust, pro- 
vided they had notice of it. A., who sold 500 tons of iron, stacKed 
on his wharf, to B., in consideration of a bill accepted by a third 
party, gave an acknowledgment engaging to deliver it to the bearer, 
ne (A.) " having been paid for the same." B. mortgaged the iron, 
and the bill having been dishonoured, A. refused to deliver the iron. 
The motgagee proceeded in equity to make A. responsible for the 
iron : Held, that A. had no ownership or property in the iron so 
stacked, and was a trustee, and therefore a demurrer for want of 
equity was overruled. JPooley v. Buddy 14 Beav. 34. 

4. Injunction, — The landlord of a workshop, which he held under 
a lease, agreed in writing to underlet it at an yearly rent, with an 
option to the tenant to take an underlease upon the same terms for 
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twenty-one years from the previous Lady-day. The tenant continued 
in possession under this agreement for four years, when lie received 
notice to quit. He then applied to his landlord for a lease for twenty- 
one years, according to the agreement. Some months ailerwards, the 
landlord obtained possession of the premises under a warrant of pos- 
session from a district court. The tenant filed a bill against the 
landlord for specific performance and an injunction. It appeared at 
the hearing that the tenant had not kept the premises in repair. The 
court dismissed the bill with costs, and expressed a doubt whether the 
plaintiff had not, by his delay alone, lost his option to renew. Nunn 
V. Truscotty 3 De Gex & S. 304. 

SUBSTITUTED SERVICE.— TTri^ o/^wmmoTw.— Substituted 
service ordered of a writ of summons issued upon the Master's certi- 
ficate upon a claim. Baker v. Anthony, 14 Beav. 26. 

TIME TO ANSWER.— ^7?;?ea/.— Bill filed 9th of February ; 
time to answer expired on the 30th of March, when a month's time 
was given. A second application for time was refused by the Master 
on the 3rd of May, but, on appeal, three weeks were given by the 
court on the 22nd of May. On applications for time to answer, it 
must be considered that the answer is necessary, not only for giving 
a discovery to the plaintiff, but to enable the defendant to state the 
nature of his defence to the suit. York and North Midland Rail- 
way Company v. Hudson, 13 Beav. 69. 

TRUSTEE. — Evidence. — Trustees had lent money on a techni- 
cally insufficient security. In the Master's office they entered into 
evidence to prove its insufficiency, but failed, and they afterwards 
presented a petition for calling in and investing the money. This 
was done, and no loss occurrecf: Held, that the trustees were entitled 
to their costs of both proceedings. Moyds v. Moyds, 14 Beav. 54. 

TRUSTEE AND CESTUI QUE TRUST.-Under a power 
enabling a surviving or continuing trustee to appoint a new trustee 
in the place of a trustee dying, going to reside abroad, becoming in- 
capable of acting, &c., the surviving trustee, although himself resid- 
ing abroad, may appoint another trustee in the place of the one 
deceased. Althougn taking up his permanent residence abroad in 
such a case does not ipso facto deprive a trustee of his office, yet it is 
such a disqualification as entitles the cestuis que trust to have a new 
trustee appointed in his place. It is the duty of trustees, having 
power to appoint new trustees, to make such appointment impartially 
as between their cestuis que trust, and not without communication 
with them. O'Reilly v. Alderson, 8 H. 191. 

VENDOR AND PURCHASER.— One notice of motion to 
confirm the Master's report of best purchaser, and to pay the pur- 
chase-money into court, is irregular. Driffield v. Elmes, 13 Beav. 85. 

WESLEY AN CRAPEL.^ Mortgagees.— The trust deeds of 
certain Wesleyan Methodist chapels contained powers of raising 
money by mortgage, for the purposes of the trusts : Held, that any 
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of the trustees of the chapels might be mortgagees under this power, 
and that if they were such mortgagees they might exercise all the 
ijghts of mort^gees, althouj^h in opposition to the trusts. Attorney- 
(feneral v. Mardy^ 1 Sim. §38. 

WILL 1. Construction—" Estate and c/f«r<*."— Gift, devise 

and bequest (sinee^the Wills Act) to A., without words of limita- 
tion, of all the testator's estate and effects whatsoever and whereso- 
ever, and of what nature or kind soever, to be paid, assigned or 
transferred to him on attaining twenty one, and in the meantime the 
interest, dividends or proceeds thereof, or so much of the principal 
thereof as should be necessary, to be applied, in the discretion of the 
executors, for his maintenance, education and advancement. Ap- 
pointment of executors and guardians, with power to invest the tes- 
tator's estate and effects on real or personal security, to chan^ the 
investments, to reimburse themselves out of his said estate and effects, 
and to give receipts. In the event of A. not attaining twenty-one, 

f;ift, devise and bequest to the executors or the survivor of them 
without words of limitation) of all the testator^s aforesaid estate and 
effects : Held, on special case, that the testator's after-acquired real 
estate ^consistin? oi copyhold hereditaments) passed by the general 
devise in his will. Stokes v. Salomons, 20 Law J. TN. S.^ Chanc. 343. 

2. Construction — Revocation. — A testator by nis will devised his 
real estate to A. and B. in fee, on certain trusts, and by a codicil 
appointed C. " to be a trustee and executor of his will in the place of 
A.," whom he did not wish to act as executor : Held, that the codicil 
acted as a revocation of the devise made to A. by the will. SougKs 
Estate, In re, 20 Law J. (N. 8.) Chanc. 422. 

3. Representatives, — Bequest to H. S. for life, and, after her de- 
cease, to the testator's four brothers and sisters, " or such of them as 
should be then living," equally ; and in case any of them should be 
then dead, then he bequeathed the deceased child's share to the 
children, " to be paid at the time before mentioned." The brothers 
and sister all died in the lifetime of H. S., one (A. B.) having had 
no children : Held, that the representatives of A. B. were entitled to 
his share, and that all the children took, whether living at the death 
of H. S. or not. Masters v. Scales, 13 Beav. 60. 

WINDING-UP ACTS.— 1. Held, that the circumstance of a 
provisional committee-man never bavin]? attended a meeting of the 
committee was not sufficient to distinguish his case from Besly's, to 
which it was in other respects similar. Hole's Case, 3 De Gex &; S. 
241. 

2. Where the circumstances of the case rendered it doubtful 
whether there ever had been such a company as that sought to be 
wound upi the court referred it to the Master to inouire whether the 
alleged company ever existed ; and if it had existect, whether it was 
proper that it should be wound up. North Westetm Trunk Company, 
3 De Gex & S. 266. 
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3. Company. — ^An order bad been made to wind up a company, 
but no person bad been placed on tbe list of contributor ies, and no 
creditor had made any claim. On tbe application of directors (who 
were tbe holders of 6490 out of 7325 shares), the consent of tbe official 
manager and original petitioner, and evidence that the remaining 
shares could not be beard of, and that the petitioners bad paid, in 
respect of liabilities of the company, more than the amount of the 
assets in tbe hands of tbe official manager, the court ordered that 
amount to be paid to the petitioners on their undertaking to account 
for it, and stayed all proceedings under the winding-up order. Wor^ 
cester, Tenbury and LiMow Railway Company ^ In re, 3 De Gex 
& S. 189. 

4. Same, — Where by a deed of a company, tbe responsibility 
of transferrors of shares is, as between them and the company, de- 
termined by tbe transfer, their possible liability to contribute inter se, 
in the event of demands of creditors being enforced against any of 
them, is not sufficient ground for placing a transferror upon the list 
of contributories, in a case where no transferror is active in making 
or supporting an application for that purpose. Royal Bank of 
Australia and Joint Companies Winding-up Acts, Sutton*s case, 
In re, 3 De Gex & S. 262. 

6. Company.'^ Dissolution of partnership, — B. was one of tbe 
projectors of a banking company, and concurred in issuing a pro- 
spectus containing regulations, one of which was, that a deed of settle- 
ment should be prepared. Several meetings of the proposed directors 
took place, at wnicb B. took the chair, and at which the terms of the 
deed of settlement were discussed ; but before tbe deed was executed 
by any one, disputes arose between B. and other directors, and it was 
agreed that the former should retire and cease to be a member of tbe 
company. The deed was afterwards executed, at various times, by 
other members, and contained a clause whereby the parties thereto 
ratified all facts, contracts, deeds, matters and things, up to tbe time 
of its execution done, executed and performed by the directors. After 
tbe execution of the deed, tbe dissolution of partnership between B. 
and tbe company was advertised. On tbe company being wound up 
several years afterwards : Held, that tbe ex-chairman was not pro- 
perly included in the list of contributories. St, MaryUhone Joint' 
Stock Banking Company, In re, 3 De Gex & S. 267. 

6. Compromise, — Costs, — Where, upon a petition for an order 
under tbe Winding-up Act, it did not appear that there existed any 
debt or liability of tbe company, or that tne petitioner had sustained, 
or was likely to sustain, any loss in respect of any debt of the com- 
pany, and no assets were shown to exist, except such as might arise 
oy compelling tbe directors to make good monies expended by them 
in purchasing shares to enhance tbe price of them in the market : 
Held, not a proper case for an order ; and the transactions complained 
of having occurred five years before tbe presentation of tbe petition, 
and having been tbe subject of an investigation and a suit instituted 
four years previously, and compromise; and also of another petition 
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which had been abandoned on a compromise ; and the new petition 
was dismissed with costs. Indemnckf Ex parte^ 3 De Gex & S. 

7. Ex parte motion. — Where a winding-up order had been obtained 
by a petitioner^ who abandoned it, upon a compromise with the direc- 
tors, Defore carrying it into the Master's office, the court gave tlie 
prosecution of the order to a second petitioner ; and on the death of 
such second petitioner before he haa taken any further step in the 
matter, the court, upon an ex parte motion, gave the carriage of the 
order to another shareholder. Lame^ Belfast and Salmena Mail" 
way Company f Ex parte^ Baher^ 3 De Gex & S. 242. 

o. Petition — Company. — ^The affidavit of service of a petition to 
wind up a company xknaet the winding-up acts, must state or show 
that the person on whom it has been served is a member, officer, or 
servant of the company ; and it is not sufficient to state that he is a' 
member of the provisional committee. London and Dublin Approxi- 
mation Railway Company ^ In re^ 3 De Gex & S. 208. 

9. Preliminary inquiry. — Upon a petition to wind up a company 
under the winding-up acts, a preliminary inquiry was directed as to* 
the expediency of making the order, although the petition was un- 
opposed. Oreat Eastern and Western RaUway Company^ In rsj 
3 De Gex & S. 219. 

WINDING UP ON PETITION OF A CONTRIBUTORY 
PLAINTIFF IN EQUITY.-This court will make the usual order 
for winding up the affairs of a company on the petition of a plaintifT 
in a suit against the directors for a similar object, without requiring 
the petitioner to pay the costs of the suit, leaving the question of the 
costs of the suit to be considered in the suit. Basteme Bitumen 
Company J In re^ 3 De Gex & S. 265. 
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CoDtainiDg the Cases in 6 Moore's Reports, part 3. 



APPEAL IN FORMA PAUPERIS.— Leave to appeal in 
forma pauperis allowed, and sureties for prosecuting appeal dispensed 
with. Mronard y. Dumaresq, 6 Moore, 418. 

ASSIGNEE. — Extension of term of letters-patent granted to as- 
signees of patentee.* The inventor and patentee had lost largely by 
the patent; hut his assignees had lately made very eonsiderahle profits, 
and from their position in the trade were likely to command a very 
large sale of the patent, article. The patent was of high merit, and 
of great service to the public safety. In such circumstances a pro- 
longation of the term was granted to the assignees for four years, upon 
conditions, first, that the assignees secured to the patentee half the 
profits derived from the sale ; and secondly, that the patented article 
should be sold by the assignees to the public at a certain fixed price. 
In estimating the profits made under a patent, the profits arising from 
the sale of the patented article for exportation must be included. 
Sardt/'s Patent, In re, 6 Moore, 441. 

CHARTER-PARTY. — Demurrer.— In an action on a charter- 
party, the declaration stated that, by a charter-party made between 
the defendant, the shipowner, and the plaintiffs, it was agreed that the 
ship should proceed to two ports in Sicily, or usual place of loading, 
on and after the delivery of her outward cargo, and there load from 
the plaintiff's factors a full cargo, and thence proceed to Bristol, and 
that the vessel should have her orders before leaving Messina. The 
declaration, after containing averments that the ship arrived at Mes- 
sina, and a general allegation of performance by the plaintiffs, laid, as 
a breach, that the defendant, within a reasonable time after the deli- 
very of her outward cargo, and before the plaintiffs could have given 
orders for the ship to proceed to the said ports, made a contract with 
a third party for the conveyance of goods from Messina, and there- 
with and within such reasonable time as aforesaid, and before such 
reasonable time bad elapsed, loaded his ship, and afterwards pro- 
ceeded to London, without taking on board the cargo agreed to be 
taken from the plaintiffs, and thereby wholly incapacitated and de- 
prived himself of the power of fulfilling the charter-party, although 
the plaintiff, within such reasonable time as aforesaid, provided mer 
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chandize, and were ready and willing to load on board tbe said ship 
the said merchandize ; and althoagh the plaintiffs would have been 
ready and willing to have named and appointed and given orders to 
the aefendant to proceed to two ports, and to have there loaded a full 
cargo: Held, on general demurrer, that the declaration was bad, as it 
did not show that the vessel had sailed before the lapse of a reasonable 
time for the performance by the plaintiffs of their part of the contract, 
and so did not show that the aefendant had incapacitated himself 
from performing his part of the contract ; and that it onght to have 
contained an averment that the plaintiffs had performed their part by 
giving orders, &:c., and by tendering a cargo within such reasonable 
time. Matthews v. Lowther^ 6 Moore, 574. 

COMMERCIAL CONTRACT.— iSto^w^c of Frauds.— By the 
Canadian Act, 25 Geo. 3, c. 2, passed by the teeislature of Lower 
Canada, for remilating proceedings in tbe courts ofjustice in Canada, 
it is enacted, that, in proof of all facts concerning commercial matters, 
recourse should be had by the courts of civil jurisprudence in the 
provinces to the rules of evidence laid down by tne laws of England : 
Held, by the Judicial Committee, affirming the judgment of the Court 
of Appeals for Lower Canada, that this colonial act revoked so much 
of the old French law, which formerly prevailed in Canada, and was 
laid down in the Ordonnance de Moulens, passed in the year 1566, 
and subsequently altered by the Ordonnance of 1667, whereby parol 
evidence was excluded from the proof of all contracts or matters ex- 
ceeding the sum of 100 livres, except in the case of accident, or where 
there was a commencement in writing ; and that the English law, as 
to the admission of parol evidence in commercial matters, was sub- 
stituted. A contract entered into by persons in Canada with the 
government commissioner to supply stone for making a canal is a 
commercial matter, and is to be proved by the English law. An 
agreement entered into by a contractor to share in the profits of the 
undertaking, although the contract was not capable of being com- 
pleted within a year, is not such an agreement as, by the Statute of 
Frauds, 29 Car. 2, c. 3, s. 4, is required to be in writing, but may be 
proved by parol evidence. M^Kay v. Rutherford^ 6 Moore, 413. 

DIVORCE. — Husband and wife separated by mutual consent, in 
consequence of the conduct of the husband towards the wife, which 
in itself amounted to legal cruelty. The wife afterwards sued in the 
Arches Court for restitution of conjugal rights, and by virtue of a 
decree of that court the parties again cohabited, when the husband 
renewed his acts of cruelty towards the wife, who continued to cohabit 
with him notwithstanding for six months. Upon a suit brought by 
the wife for a divorce, by reason of cruelty, such divorce decreed ; the 
Judicial Committee, in affirming the sentence of the Arches Court, 
holding that the former cruelty was revived by the subsequent acts, 
and was not condoned by the cohabitation enjoined by the sentence 
for restitution of conjugal rights. Wilson, Appellant, and Wilson, 
Respondent, 6 Moore, 484. 
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JUDGE. — Order of smpemion, — The governor and coancil of a 
colony or plantation have power, under the statute 22 Geo. 3> c. 75, 
to remove a judge from his office for misbehaviour or neglect of duty. 
Where a juage availed himself of his judicial office, through an inci- 
dent connected with the constitution of the Supreme Court in Van 
Diemen's Laud, to obstruct his creditor from recovering a debt due 
to him, and, upon an investigation by the eovernor and council, was 
found to be involved to a large extent in bill transactions and pecu- 
niary embarrassment: Held, by the Judicial Committee, sufficient to 
justify the governor and council in removing him from office. The 
amotion was made under an order of the governor and council, calling 
upon the judge to show cause why he should not be suspended from 
office: Held, also, that although that there was some irregularity in 
pronouncing an order for amotion, when the judge had only been 
called upon to show cause against an order of suspension, yet that, as 
the fects mstified the order of amotion, and the judge had sustained 
no prejadice by such irregularity, the order of amotion ought not to 
be reversed. Montague v. LieutenanUOovemor of Van Dienien^s 
Landy 6 Moore, 480. 

JURISDICTION.— Cbttr^ of Chancery. --HYxq colony of the 
islands of Bermuda was settled oy a chartered company of adven- 
turera under a grant from King James the First. Under the govern- 
ment of this company, three officers were appointed for the local 
administration of the islands, namely, a sheriff, secretary, and pro- 
vost-marshal. Each of these officers were paid partly by fees, and 
partly by grants of certain parcels of public lands made to each officer 
respectively. In 1688 the company was dissolved, and their charter 
evicted, and the government of the islands became absolutely vested 
in the crown, from that period one person only had been appointed 
to perform the duties of the three offices, and the crown approf)riated 
these emoluments, and made certain alterations from time to time in 
their amount. This state of things continued down to the year 1819, 
when the office of provost-mar^al was separately appointed, and 
some division of the lands was made. In 1839 the respondent was 
appointed provost-marshal ; and in 1846 he filed a bill in the Court 
of Chancerv in the island against the secretary of the island, for an 
account of the rents and profits of the lands and other monies received 
by him in respect thereof, as appertaining to the office of sheriff, 
which office was included in that of provost-marshal. The court at 
Bermuda sustained the bill, and ordered an account to be taken : 
Held, reversing such decree, that, supposing a right to exist in the 
respondent, the Court of Chancery had no jurisdiction to entertain 
such a suit, as such right or title to the office of sheriff was not then 
of an equitable nature ; and sembhy the only ground for coming into 
chancery was the existence of several offices in one individual during 
a long series of years, and a consequent confusion of boundaries of 
the lands respectively allotted to the several offices. Kennedy ^ Ap' 
peUant, and Trott, Mespondent, 6 Moore, 449. 
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PATENT.— 1. Extension not granted. — A patentee entered into 
an agreement with certain parties to work the patent^ bat owing to 
disputes between them, the invention was not prosecuted until a short 
time before the expiration of the term of letters-patent ; in such cir- 
cumstances an extension was refused. Patterson's Patent, In re, 
6 Moore, 469. 

2. Term, extension of, granted. — Where the executor of the sur- 
viving assignee of a patentee petitioned for an extension of the term 
of the letters-patent, and it was established that a valuable considera- 
tion had been given for the assignment, and that the assignee had 
sustained considerable loss, the Judicial Committee, in granting an 
extension of the term, refused to impose terms upon the petitioners 
in favour of the patentee. JBodmer's Patent, In re, 6 Moore, 468. 

PRACTICE.— 1. Bounties awarded under the statute 6 Geo. 4, 
c. 49, to the commander, officers and crew of her majesty's ship 
Samarang, upon the capture and destruction of piratical prabus in 
the Straits of Gilolo, in respect of the piratical crew on board ^e 
prahus. Leave to appeal against an interlocutory decree of the Ad- 
miralty Court awarding such bounties, granted to the admiralty 
proctor on behalf of the crown, notwithstanding an appeal had not 
been interposed within due time, the circumstances of the case enti- 
tling the appellants to such indulgence. Meg. v. Belcher, 6 Moore, 
271. 

2. After the institution of an appeal from the Arches Court, in a 
suit against a clergyman for adulterv, fornication or incontinence, 
this court refused to receive additional articles charging acts of adul- 
tery alleged to have been committed subsecjuently to the close of the 
case in tne Arches Court, or to examine viva voce the witnesses exa- 
mined in the court below, upon the allegation that they had been 
tampered with previous to their examination. Craig v. FameU, 6 
Moore, 446. 

3. Compensation. — Parties to an appeal agreed to compromise the 
same, and that the appellant should have paid over to him a certain 
sum of money, the amount of compensation, in respect of slaves 
attached to an estate, the subject of the appeal. Upon petition to 
dismiss the appeal, an order of dismissal made, containing aho an 
order for the accountant-general of the Court of Chancery to pay to 
the appellant the compensation money in question. M*Turh v. 
Douglass, 6 Moore, 500. 

SIGNED AT THE FOOT OR END.-TTt// inmlid.—T\ie 
words '' signed at the foot or end thereof," in the 9th section of the 
Statute of Wills, 1 Vict. c. 26, are to be construed strictly. There- 
fore, where a hologmph will, written on a sheet of foolscap paper, 
the dispositive part of which ended on the third side^ leaving at the 
foot or end of ttie third side a space sufficient to have received the 
signature of the deceased and also that of the two attesting witnesses, 
if not accompanied by a formal attestation clause, was signed with 
an attestation clause in the middle of the fourth side, no part of the 
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will being immediately above it : Held not to have been signed '^ at 
tbe foot or end" according to the requisites of the statute, and the 
will declared invalid. Smee v. Bryer, 6 Moore, 404. 

SLAVES. — 3^4 Will. 4, c. 73 — Compensation for loss of service. 
- — Testator, resident in Jamaica, and seised of plantations and slaves 
in the island, by his will, dated June, 1834, after giving certain be- 
quests, proceeded as follows : — " Also I give, devise and bequeath, 
snare and share alike, unto R. and her children, all my right, title 
and claim to compensation such as may be awarded to me as my 
portion of the compensation-fund for the emancipation of such slaves 
as may belong to me and be living on the Ist August, 1834.'* This 
w^ill was not attested so as to pass real estate, but was properly 
executed to pass personalty. By the law of Jamaica slaves could 
only be directly devised as'real estate. The Act for the Abolition of 
Slavery (3 & 4 Will. 4, c. 73, passed on the 28th of August, 1833,) 
provided that on the Ist of August, 1834, slavery should cease in 
the British dominions, and gave to the owners of the slaves a right 
to their services as apprentices, and to compensation for the loss of 
their services as slaves. The testator died before this period of ma- 
numission arrived. The court in Jamaica decreed that the com- 
pensation money partook of the nature of real estate to the same 
extent as the slaves, and did not pass under the will. Upon appeal. 
Held, reversing such decree, that (treating the slaves as real estate) 
tbe legislature became purchasers under the 3 &; 4 Will. 4, c. 73, 
from the date of the act, giving a limited interest in the slaves for a 
term of years to the vendor, and that the money to be received under 
the compulsory sale of the slaves was converted into personal estate 
and passed to H. and her children as specific legatees under the will. 
Although tbe testator's will was inoperative as to the real estate, the 
executors took possession of the real estate, and filed a bill of inter- 
pleader a^inst R. and her children, and the heiress-at-law of the 
testator, for the administration of the compensation fund : Held, that 
the suit was improperly brought, as the question could have been 
determined by the commissioners of compensation, and the executors 
refused their costs out of the fund. Where costs had been impro- 
perly paid out of tbe compensation fund, the reversal of the decree 
was made without prejudice to the right of the legatees taking pro- 
ceedings for the recovery of the fund. The rules made in pursuance 
of the act, and when allowed by her majesty in council declared to 
have the same force and efiect as the act, must, when made, be con- 
strued with reference to the provisions of the act itself; the second 
and fifth rules of the commissioners of compensation to be construed 
and applied upon this principle. Richards v. Attorney- General of 
Jamaica, 6 Moore, 38l. 

TOWAGE. — Judicial Committee. — ^A steam-tug entered into a 
verbal agreement with the master of a vessel having a licensed pilot 
on board to tow her to London. In coming up the river they came 
across a brig near a tier of vessels. The pilot hailed the tug to go 
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to the westward of the brig ; but the master of the tag disobeyed the 
order and went to the eastward, and thereby caused a collision be- 
tween the vessels. The tug afterwards completed the towage and 
brought the vessel to her destination : Held, in such circumstances, 
that the disobedience of the orders of the pilot was not justifiable, 
and that the towage was forfeited. Qu€Bre^ whether, notwithstanding 
such misconduct, the tug could recover towage from the owners of 
the vessel under the contract, and leave the vessel towed to a cross- 
action for the damage. This question not having been properly 
raised or discussed in the Admiitdty Court, the Judicial Committee, 
sitting as a court of appeal, refused to entertain it. PetUy v. Catto^ 
6 Moore, 371. 

WILL. — Undue influence, — The principles expounded in the cases 
of Paske v. Ollatt (2 PhiU. 323), and Barry v. Butlin (2 Moore's 
P. C. Cases, 480), that the burden of proof lies upon the party pro- 
pounding a will, and that the court is not bound to pronounce in 
favour of a will, unless it is judicially satisfied that it is the last will 
of a free and capable testator, considered and affirmed. The execu- 
tion of a will by a competent testator being duly proved, the pre- 
sumption is that the testator was cognizant of its contents, and that 
the instrument expresses his will, unless there be other circum- 
stances to lead to a different conclusion, or to render it doubtful 
for the court to act upon that presumption. Exaggeration of the 
conduct of a party benefited by a will towards the testatrix, though 
it induce her to revoke the will and the bequest mad^ in his favour, 
and to execute another will to his exclusion, is not such a fraud as to 
destroy free agency and render the will valid. Neither does such 
conduct amount to undue influence or importunity. Browning y. 
Buddf 6 Moore, 430. 
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14© tc ISP Victoria, 

Showing whether they relate to the Whole or to any Part of the 

United Kingdom^ viz. 



£• ngnifies that the Act relates to England (and Wales; iftheSubfeet extends so far), 

W. • Wales exclusively. 

S Scotland. 

I Ireland. 

£. & !• England and Ireland. 

G . B Great Britain . 

G. B. & I Great Britain and Ireland. 

U. K The whole of the United Kingdom. 



Administration of Criminal Justice ImiR'ovement. — C. 100. K 

&I. 
Administration of Justice in the Court of Chancery and in the Judicial 

Committee of the Privy Counoil, to improye.— C. 83. £. 
Agricultural Fixtures, to improve the Law relating to.— C*. 26. E. 

& I. 
Advances to facilitate Emigration from certain distressed Districts, 

to authorize the Application of. — C. 91. S. 
Agriculture, to amend 25 Geo. 3 (I.) for explaining and amending 

several Laws for the Encouragement of, so &r as relates to 

Leases for the Erection of Mills. — C. 7. !• 
Amerciaments, for the better Collection of. — C. 90. I. 
Appointment of a Vice-Chancellor ; to enable her Majesty to appoint 

a Vice-Chancellor in the Room of Sir James Wigram.— 

C. 4. E. 
Appointments to Offices, &c. ; to simplify the Forms of Appointments 

to certain Offices, and the Manner of passing Grants under 

the Great 8eal.--C. 82. £. 
Apprehension of Offenders, to make further Provision for. — C. 65. E. 
Apprentices and Servants ; for the better Protection of Persons under 

the Care and Control of others as Apprentices or Servants, and 

to enable the Guardians and Overseers of the Poor to ittstitole 

and conduct Prosecutions in certain Cases. — C. 11. E. 
to Sea Service ; to extend the Benefits of certain Provisions of 

the General Merchant Seamen's Act (7 & 8 Vict c. 112), to 
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Apprentices bound to the Sea Service by Boards of Guardians 
of the Poor, and to enable such Guardians to place out Boys 
in the Naval Service.— C. 35. I. 

Appropriation of Supplies. — C. 101. U. K. 

Army ; for punishing Mutiny and Desertion, and for the better Pay- 
ment of the Army and their Quarters — ^C. 6. U. K. 

Arrest of Absconding Debtors, to facilitate. — C. 52. E. 

Arsenic, to regulate the Sale of. — C. 13. G. B. & I. 

Assessed Taxes Composition ; to enlarge the Period allowed for com- 
pounding for Assessed Taxes. — C* 33. G. B. 

Assistant Barristers, to transfer to, certain Jurisdiction as to In- 
solvent Debtors. — C. 57. I. 

Attornies and Solicitors Regulation Act Amendment ; for amending 
the several Acts for the Regulation of Attornies and Solicitors. 
— C. 88. E. & I. 

Barristers; to transfer to the Assistant Barristers certain Jurisdic- 
tion as to Insolvent Debtors. — G. 57. I. 

Battersea Park Amendment Extension; to alter and extend the 
Powers of 9 & 10 Vict. c. 38, to empower the Commissioners 
of her Majesty's Woods to form a Royal Park in Battersea 
Fields.— C. 77. E. 

Berwick-upon-Tweed, to continue the Survey of. — C. 22. G. B. 

Bishoprics, to provide for the Renewal of Leases of Lands disappro- 
priated from. — C. 74. I. 

Board of Health. See General Board of Health. 

Bribery, for appointing Commissioners to inquire into the Existence 
of, in the Borough of St. Alban.— C. 106. E. 

Bridges ; to amend 6 & 7 Vict. c. 42, for empowering Grand Juries 
to present Bridges, and Tolls to be paid for passing the same, 
in certain Cases. — C* 21. I. 

for amending the Acts relating to Highland Roads and Bridges. 

— C.66. S. 

British White Herring Fishery, to amend the Acts relating to. — 
C.26. G. B. 

Burgesses and Freemen's Parliamentary Franchise; to exempt Bur- 
gesses and Freemen, in certain Cases, from the Operation of 
an Act (13 & 14 Vict. c. 99), for the better assessing and col- 
lecting the Poor Rates and Highway Rates in respect of small 
Tenements. — C. 39. E. 

Canada and New Brunswick Boundary ; for the Settlement of the 

Boundaries between the Provinces of Canada and New 

Brunswick* — C. 63. U. K. 
Canterbury Association ; to alter and amend 13 &; 14 Vict. c. 70, 

empowering the Canterbury Association to dispose of certain 

Lands in New Zealand. — C. 84. U. K. 
Capitular Estates, to faeilitate the Management and Improvement of. 

C. 104. E. 
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Cattle, to oontinne 11 ic 12 Vict. c. 107, to prevent the spreading of 

contagions or infectious Disorders among.*-C. 69. U. K. 
ChanceiT (Court of ), to improTe the Administration of Justice in. — 

to amend the Court of Chancery (Ireland) Begulation Act, 18S0 

(18 & 14 Vict. c. 89).— C. 15. I. 
Chapels. See Churches and Chapels. 
Charitable Institutions Notices ; to sanction the Service of Notices 

relative to the Proceedings of certain Charitable Institutions, 

and to ma]ce further Provision as to the Service of such 

Notices in future. — C. 56. E. 
Chief Justices Salari^^s; to regulate the Salaries of the Chief Justice 

of the Court of Queeirs Bench, and the Chief Justice of the 

Court of Common Pleas. — C. 41. E. 
Church Buildin? Acts, to amend. — C. 97. E. 
Church (United; of England and Ireland, to repeal certain Statutes 

relating to the Irish Branch of.— C. 71. I. 
Churches and Chapels ; to consolidate and amend the Laws relating 

to the Erection and Endowment of Churches, Chapels, and 

Perpetual Curacies. — C. 72. I. 
Civil Bills, to consolidate and amend the Laws relating to, and the 

Courts of Quarter Sessions, and to transfer to the Assistant 

Barristers certain Jurisdiction as to Insolvent Debtors. — 

C. 57. L 
Coalwhippers of the Port of London, to continue and amend 6 & 7 

Vict. c. 101, for establishing an Office for the Benefit of. — 

O. 7o. Jji. 
Collection of Fines; for the better Collection of Fines, Penalties, 

Issues, Amerciaments, and forfeited Reco^izances. — C. 90. I. 
Commissioners of Railways Act Repeal. — C. 64. G. B. & I. 
Common Lodging Houses, for the well-ordering of. — C. 28. E. 
Common Pleas (Court of), to regulate the Salary of the Chief Justice 

of.— C. 41. E. 
Commons Inclosnre ; to authorize the Inclosure of certain Lands, in 

pursuance of the Sixth Annual Report of the Inclosure Com- 
missioners. — C. 2. £. 
(No. 2.) — to authorize the Inclosure of certain Lands in pur- 
suance of a Special Report of the Inclosure CommissioneiiB. 

— C. 54. E. 
Compound Householders, to amend the Law for the Registration of, 

and to facilitate the Exercise of their Right to vote in the 

Election of Borough Members to serve in Pariiam^t. — 

C. 14. E. 
Consolidated Fund, to apply the sum of 8,000,000/. out of, to the 

Service of the Year 1851.— C. 3. U. K. 
to authorize for a further Period the Advance of Money out of 

the Consolidated Fund to a limited Amount, for oarrying on 

Public Works and Fisheries, and Employment of the Poor. 

C.23. U.K. 
(Appropriation); to apply a Sum out of the Consolidated 
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Fundy and certain other Sums, to the Service of the Year 
1851 } and to appropriate the Supplies granted in this Session 
of Parliament.— C. 101. U. K. 
Constabalarj Force, further to amend 6 W. 4, c. 13, to consolidate 
and amend the Laws relating to. — C. 85. I. 

Contagious Disorders, to continue 11 & 12 Vict. c. 107, to prevent 
the spreading of, among Sheep, Cattle, and other Animals. — 
C.69..U. K. 

Copyhold, Inclosure, and Tithe Commissions ; to consolidate and con- 
tinue the Copyhold and Inclosure Commissions, and to pro- 
vide for the Completion of Proceedings under the Tithe 
Commutation Acts. — C. 53. £. 

Court of Chancery and Judicial Committee ; to improve the Admi- 
nistration of Justice in the Court of Chancery and in the 
Judicial Committee of the Privy Council. — C. 83. E. 

Court of Chancery (Ireland) Regulation Act Amendment. — C. 15. I. 

Courts of Common Law (Superior), to explain and amend 13 & 14 
Vict. c. 18, s. 25, for tne Regulation of Process and Practice 
in.-C.17. L 

Courts of Quarter Sessions, to consolidate and amend the Laws re- 
lating to. — C. 57. I. 

'^ — to consolidate and amend the Acts regulating the Duties of 
Justices of the Peace out of. — C. 93. I- 

Courts of Queen's Bench and Common Pleas, to regulate the Salaries 
of the Chief Justices of.— C. 41. E. 

Criminal Justice, for further improving the Administration of. — 
C. 100. E. &L 

Crops ; to improve the Law of Landlord and Tenant in relation to 
Emblements, to growing Crops seized in Execution, and to 
Agricultural Tenants' Fixtures. — C. 25. E. & I. 

Crown !^tate Paving ; for transferring the Duties of paying, &c.. 
Parts of the Crown Estate in the District of tne Regent's 
Park and certain Streets and Places in Westminster from the 
Commissioners acting under several Acts of Geo. 4 & Will. 4 
to the Parishes ; and for transferring the Jurisdiction of the 
said Commissioners over certain other Places in Westminster 
to the Commissioners of her Majesty's Public Works and 
Buildings, and for other Purposes. — C. 95. E. 

Customs, to alter certain Duties of, and to enable the Treasury to re- 
gulate the Mode of keeping the Account between the Receiver 
General of Customs ana the Bank of England. — C. 62. U. K. 

Debtors (Absconding) to facilitate the more speedy Arrest of. — 

C. 52. E. 
Deer in the New Forest, to extinguish the Right of the Crown to, 

and to give Compensation in lieu thereof, and for odier Pur-. 

poses relating to the Forest. — C. 76. E. 
Designs Act Extension ; to extend the Provisions of the Designs Act, 

1850, and to give Protection from Piracy to Persons exhi- 
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biting new Inventions in the Exhibition of the Works of In- 
dastry of all Nations in 1851.— C. 8. G. B. k I. 

Disorders (Contagious or Infections), to continue 11 & 12 Vict. c. 107, 
to prevent the spreading of, among Sheep, Cattle, and other 
Animals.—C. 6v. IT. J^. 

Dwelling Houses. See Houses. 

Dublin, to provide for the due Annexation of an isolated District 
formerly of, to a Barony of the County of Wicklow, for the 
Purposes of Grand Jury Cess. — C. 65. I. 

Duchy of Lancaster (High Peak Mining Customs and Mineral 
Courts) ; to denne and amend the Mineral Customs of certain 
Farts of the Hundred of High Peak, Part of the Possessions 
of her Majesty's Duchy of Lancaster ; to make Provision for 
the better Administration of Justice in the Barmote Courts 
therein ; and to improve the Practice and Proceedings of the 
said Courts. — C. 94. E. 

Ecclesiastical Jurisdiction, for further continuing certain temporary 
Provisions concerning. —C. 29. £. 

Ecclesiastical Property Valuation, to amend 11 k 12 Vict. c. 80, s. 2, 
relating to Pour Rate Poundage and the Valuation of Eccle- 
siastical Property, and to provide for the Renewal of Leases 
of Lands disappropriated from Bishoprics. — C. 74. I. 

Ecclesiastical Residences, to consolidate and amend the Laws relating 
to.— C. 73. I. 

Ecclesiastical Titles Assunoption ; to prevent the Assumption of cer- 
tain Ecclesiastical Titles in respect of. Places in the United 
Kingdom.— C. 60. G. B. & I. 

Elections of Representative Peers, to regulate certain Proceedings in 
relation to.— C. 87. 8. 

Emblements, to improve the Law of Landlord and Tenant iu relation 
to.— C. 25. E. & I. 

Emigration Advances (Distressed Districts, Scotland), to authorize 
the Application of Advances (out of Money now authorized 
to be advanced for the Improvement of Landed Property) 
to facilitate Emigration from certain distressed Districts. — 
C.91. S. 

Episcopal and Capitular Estates, to facilitate the Management and 
Improvement of. — C. 104. E. 

Evidence, to amend the Law of. — C. 99. IT. K. (except Scotland,) 

Exchequer Bills, raising 17,756,600^. by, for the Service of 1851. — 
C.9. U.K. 

Excise Duty on Soap used in Manufactures, to continue certain Al- 
lowances of. — C. 59. G. B. 

Exhibition of 1851, to give Protection from Piracy to Persons ex- 
hibiting new Inventions in. — C. 8. G. B. 6c I. 

Expenses of Prosecutions, to amend the Law relating to, and to make 
further Provision for the Apprehension and Trial of Offenders 
in certain Cases.— C. 55. E. 
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Factories. See Mills and Factories. 

Fee-farm Rents ; to extend the Remedies, provided by 12 & 13 Vict, 
c. 105, ss. 20, 21, for tlie Recovery of Fee-farm Rents under 
that Act, to all other Fee-farm Rents and to other Rents re- 
served upon Grants of Land in which the Grantors have no 
Revei*8ion. — C. 20. I. 

Fines, for the better Collection of — C. 90. I. 

Fisheries ; to authorize for a further Period the Advance of Money 
out of the Consolidated Fund to a limited Amount for carry- 
ing on Fisheries.— C. 23. U. K. 

to amend the Acts relating to the British White Herring 

Fisher^.— C. 26. G. B. 

Fixtures ; to improve the Law of Landlord and Tenant in relation to 
Emblements, to growing Crops seized in Execution, and to 
Agricultural Tenants' Fixtures. — C. 25. E. & I. 

Freemen, to exempt, in certain Cases, from the Operation of an Act 
(13 & 14 vict. c. 99) for the better assessing and collecting 
the Poor Rates and Highway Rates in respect of Small Tene- 
ments.— C. 39. E. 

General Board of Health, for confirming a certain Provisional Order 
of, for applving the Public Health Act, 1848, to the Borough 
of Great Yarmouth.— C. 80. E. 

(No. 2)— for confirming certain Provisional Orders of.— C.98. 

E. 

(No. 3) — to confirm certain Provisional Orders of. — C. 103. E. 

Grana Juries ; to amend 6 & 7 Vict. c. 42, for empowering Grand 
Juries to present Bridges, and Tolls to be paid for passing the 
same, in certain Cases. — 'C. 21. I. 

Grand Jury Cess, to continue certain temporary Provisions relating 
to the Collection of, and also to provide for the due Annexation 
of an isolated District formerly of the County of Dublin to a 
Barony of the County of Wicklow, for the Purposes of Grand 
Jury Cess, and other Purposes. — C. 65. I. 

Great Britain, to continue the Survey of. — C. 22. G. B. 

Great Seal, to simplify the Manner of passing Grants under. — C. 82. E. 

Great Yarmouth, oee Yarmouth. 

Guardians of the Poor, to enable them to institute and conduct Pro- 
secutions in certain Cases. — C. 11. E. 

to extend the Benefits of certain Provisions of the General 

Merchant Seamen's Act (7 & 8 Vict. c. 112) to Apprentices 
bound to the Sea Service by Boards of Guardians oir the Poor, 
and to enable such Guardians to place out Boys in the Naval 
Service.— C. 35. I. 

Gunpowder Stores (Liverpool) Exemption Repeal; to repeal so 
much of 12 Geo. 3, c. 61, relating to the making, Keeping 
and Carriage of Gunpowder as exempts therefrom certain 
Gunpowder Magazines and Stores near Liverpool, and to 
make certain temporary Provisions with regard to the said 
Magazines and Stores. — C. 67. E. 
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Hainault Forest, for disafforestiog.— C. 43. E. 

HerringFbhery ; to amend the Acts relating to the British White 
Herring Fishery.— C. 26. Q. B. 

Highland Roads and -firidgeSy for amending the Acts relating to. — 
C. 66. 8. 

High Peak, to define and amend the Mineral Customs of certain 
Parts of the Hundred of; to make Provision for the hotter Ad- 
ministration of Justice in the Barmote Courts therein ; and to 
improve the Practice and Proceedings of the said Courts. — 
C.94. E. 

Highways (South Wales), for the better Management and Control 

Highway Rates, to continue 4 & 5 Vict. c. 59, for authorizing the 
Application of, to Turnpike Roads. — C. 90. E. 

Householaers. See Compound Householders. 

Houses ; to repeal the Duties payable on Dwelling Houses according 
to the rf umber of Windows or Lights, and to grant in lieu 
thereof other Duties on Inhabited Houses accoraing to their 
annual Value. — C. 36. 6. B. 

See Lodging Houses. 

Indosure Commission ; to consolidate and continue the Copyhold 

and Inclosure Commissions. — C. 53. E. 
to authorize the Inclosure of certain Lands in pursuance of the 

Sixth Annual Report of.— C. 2. E. 
to authorize the Inclosure of certain Lands in pursuance of a 

Special Report of. — C. 54. E. 
Indemnity ; annual Act to indemnify such Persons as have omitted 

to qualify themselves for Offices and Employments, and to 

extend the Time limited for those Purposes respectively. — 

CIO. U.K. 
Infectious Disorders, to continue 1 1 & 12 Vict. c. 107, to prevent 

the spreading of, among Sheep, Cattle, and other Animals. — 

C. 69. U. K. 
India, for Marriages in. — C. 40. U. K. 
to authorize the Removal from, of Insane Persons charged 

with Ofiences, and to give better Effect to Inquisitions of 

Lunacy taken in.— C. 81. U. K. 
Inhabited House Duty ; to repeal the Duties payable on Dwellin? 

Houses according to the Number of Windows or Lights, and 

to grant in lieu thereof other Duties on Inhabited Houses, 

according to their annual Value. — C. 36. G. B. 
Insane Persons. See Lunatics. 
Insolvent Debtors, to transfer to the Assistant Barristers certain 

Jurisdiction as to. —C. 57. I. 
Interments ; to amend the Metropolitan Interment Act, 1850, and to 

authorize the Advance of Public Money to a limited Amount 

for the Purpose of the said'Act.— C. 89. E. 
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Inventions ; to give Protection froxn Piracy to Persons exhibitltig 
new Inventions in the Exhibition of the Works of Industry 
of all Nations in 1851.-0* 8. G. B. & I. 

Inverness Bridge ; for rebuilding the Bridge over the River Ness a1 
Inverness^ and improving the Approaches thereto; and for 
amending the Acts relating to tne Highland Roads and 
Bridges.--€* 66. S. 

iBle of Man, to continue the Survey of.-^C. 22. 6. B. 

Issuesi for the better Collection of. — C. 90. t. 

Judicial Committee of the Privy Council, to Improve Administration 

of Justice in.— C. 83. E. 
Justices of the Peace ; to consolidate and amend the Acts relating 

to certain Offences and other Matters, as to which Justices 

of the Peace exercise Summary Jurisdiction. — C. 92. 1. 
-^'^-»- to consolidate and amend the Acts regulating the Duties of, out 

of Quarter Sessions.— C. 93. I. 

liancaster (Duchy of). See DuCHY op Lancaster. 

liandlord and Tenant, to improve the Law o(, in relation to Emble-< 
ments, to growing Crops seized in Execution, and to Agricul- 
tural Tenants' Fixtures.--0. 25. £. & I. 

Land Revenues of the Crown, to make better Provision for the 
Management of the.<^-C. 42. Gi B. & I. 

Lands, to autnorize the Inclosure of certain. — 0. 2 ; C. 54« E. 

to extend the Remedies, provided by 12 & 13 Vict. c. 106, 

ss. 20, 21, for the Recovery of Fee-farm Rents under that 
Act, to all other Fee-farm Rents, and to other Rents in Ire- 
land, reserved upon Grants of Land, in which the Grantors 
have no Reversion.— C. 20. 1. 

disappropriated from Bishoprics, to provide for the Renewal of 

Leases of. — C. 74. I. 

Lands Clauses Consolidation Act, 1845, to alter and amend certain 
Provisions of. — 0. 70. I. 

Law of Evidence Amendment. — C. 99. U. K. (^exc&pt Scotland,) 

Liverpool ; to repeal so much of 12 Geo, 3, c. 61, relating to the 
making, keeping, and Carriage of Gunpowder, as exempts 
therefrom certam Gunpowder Magazines and Stores near 
Liverpool, and to make certain temporary Provisions with 
regard to the said Magazines and Stores. — 0. 67. £• 

Loans for carrying on Public Works, to authorize for a further Period 
the Application of Money for the Purposes of. — C« 51. I. 

Loan Societies, to continue 3 & 4 Vict. c. 110, to amend the Laws 
relating to. — ^C. 81. £. 

Local Acts, to repeal 11 & 12 Vict. c. 129, for making preliminary 
Inquiries m certain Cases of Applications for, and to make 
^* other Provisions in lieu thereof. — 0. 49. U. K. 

Lodging Houses, to encourage the Establishment of, for the Labour- 
ing Classes. — C. 34. E. 

VOL. XV. NO. XXIX. N 
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Lodging Houses (Common^i for the well-ordering of.~C. 28. £. 
LonaoD (Port of), to continue and amend 6 & 7 Vict. c. 101, for 

establishing an Office for the Benefit of the Coalwhippers of. 

-C.78. E. 
Lunatic Asylums (Private), to continue 5 & 6 Vict. c. 123, for 

amending the Law relative to. — C. 45. I. 
Lunatics (India) ; to authorize the Removal from India of Insane 

Persons charged with Ofiences, and to give better Effect to 

Inquisitions of Lunacy taken in India. — U. 81. U. K. 

Man (Isle of), to continue the Survey of. — C. 22. G. B. 

Marine Mutiny; for the Regulation of her Majesty's Royal Marine 

Forces while on shore. — C. 5. U. K.. 
Marriafi'es in India. — C. 40. IT. K. 
Medical Charities, to provide for the better Distribution, Support, 

and Management of, and to amend 10 & 11 Vict. c. 90, to 

provide for the Execution of the Laws for the Relief of the 

Poor.— C. 68. I. 
Mercantile Marine Act, 1850, to amend. — C. 96. U. K. 
Merchant Seamen's Fund, to amend the Acts relating to, and to 

Srovide for winding up the said Fund, and for the better 
fanagement thereof in the meantime.— C. 102. 6. B. & I. 

Metropolitan Interment ; to amend the Metropolitan Interment Act, 
1850, and to authorize the Advance of Public Money to a 
limited Amount for the Purpose of the said Act. — ^C. 89. E. 

Metropolitan Sewers; to amend and continue the Metropolitan 
Sewers Acts.— C. 75. E. 

Militia Ballots Suspension ; to suspend the making of Lists and the 
Ballots and Enrolments for the Militia. — C. 32. G. B. & I. 

Militia Pay ; for the Pay, Clothing, &c. of the disembodied Militia, 
to grant Allowances in certain Cases to Subaltern Officers, 
&€., and to authorize the Employment of Non-commissioned 
Officers.— C. 58. G. B. & I. 

Mills and Factories ; to amend 25 Geo. 3 (I.), for explaining and 
amending several Laws for the Encouragement of Agricul- 
ture, so rar as relates to Leases for the Erection of Mills. — 
C. 7. L 

Mutiny; for punishing Mutiny and Desertion, and for the better 
Payment of the Army and their Quarters.— C. 6. U. K. 

' (Marine); for the Regulation of the Royal Marine Forces 

while on shore. — C. 5. U. K. 

Ness (River); for rebuilding the Bridge over, at Inverness, and im- 
proving the Approaches thereto. — C. 66. S. 

New Brunswick ; for the Settlement of the Boundaries between the 
Provinces of Canada and New Brunswick. — C. 63. U. K. 

New Forest Deer Removal, &c. ; to extinguish the Right pf the 
Crown to Deer in the New Forest, and to give Compensation 
in lieu thereof, and for other purposes relating to the Forest. 
— C. 76. E. 
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New 2iea1and, to alter and amend 13 & 14 Vict. c. 70, empowering 
the Canterbury Association to dispose of certain Lands in. — 
C. 84. U. K. 

New Zealand Settlements ; to regulate the Afimirs of certain Settle- 
ments established by the New Zealand Company in New 
Zealand. C. 86. U. K. 

Oaths (Unlawful) ; to continue 2 & 3 Vict. c. 74^ to extend and 
render more effectual for Five Years an Act (4 Geo. 4, c. 87,) 
to amend an Act (50 Geo. 3, c. 102,) for preventing the Ad- 
ministering and taking unlawful Oaths, as the same is amended 
by 11 & 12 Vict. c. 89.— C. 48. I. 

Offences, for the better prevention of.— C. 19; E. & I. 

to consolidate and amend the Acts relating to certain Offences 

and other matters, as to which Justices of the Peace exercise 

Summary Jurisdiction. — C. 92. I. 
Offenders, to make further Provision for the Apprehension and 

Trial of, in certain cases. — C. 55. E. 
Offices, to continue the Duties on Profits arising from. — C. 12. 

G. B, 
to facilitate the Forms of Appointments to certain. — C. 82. E. 

and Employments, annual Indemnity Act for Persons neglect- 

ing to qualify for.— C. 10. U. K. 
Overseers of the Poor, to enable them to institute and conduct Pro- 
secutions in certain Cases. — C. 11. E. 

Passengers Act Amendment ; to amend the Passengers Act, 1849 

— C. 1. U.K. 
Penalties, for the better Collection of. — C. 90. I. 
Perpetual Curacies. See Churches and Chapels. 
Petty Sessions, to consolidate and amend the Acts regulating the 

Proceedings at, and the Duties of Justices of the Peace out 

of Quarter Sessions.— C. 93. I. 
Poor, to enable the Guardians and Overseers of, to institute and 

conduct Prosecutions in certain Cases. — C. 11. E. 

to authorize for a further Period the Advance of Mon^ out of 

the Consolidated Fund, to a limited Amount, for the Employ- 
ment of.-^C. 23. U. K. 

to extend the Benefits of certain Provisions of the General 

Merchant Seamen's Act (7 & 8 Vict. c. 112) to Apprentices 
bound to the Sea Service by the Guardians of the Poor, and 
to enable such Guardians to place out Boys in the Naval 
Service. — C. 35. I. 

to continue the Exemption of Inhabitants from Liability to be 

rated as such, in respect of Stock in Trade or other Property, 
to the Relief of- C. 47. E. 

,to amend 10 & 11 Vict. c. 90, to provide for the Execution of 

the Laws for the Relief of. — C. 68. I. 

N2 
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Poor Rate Poundage* to amend 11 & 13 Vict o. 80, s. 2, r^Iatlag to. 
C.74 I. 

Poor Relief Act Continuance; to continue 13 ta 14 Vict^ c, 101, for 
charging the Mainlenanea of certaiii poor Persona in Unions 
upon the Common Fund, and to make oerlain Amendments 
in the Laws relating to the Relief of the Poor.*<*^. 105. E. 

Post, to sanction the Service by. Notices relative to the Proceedings 
of certain Charitahle Institutions, — C. §6. H 

Prevention of OflTeqces, for the better. --C. 19, E. & I. 

Prisons and Prison Discipline, to amend certain Acts for the Im- 
provement of.— C. 27. 8. 

Private Lunatic Asylums, to continue 9 4c 6 Yiot- C« 123> for amend- 
ing the IfiLW relative to.-.^C. 45. I. 

Privy Council| to improve the Administration of Justice in the Judi- 
cial Committee of the.~^C. 83. £. 

Process and Practice ; to explain and amend 13 & 14 Vict. c. 18, s. 
25, for the Regulation of Process and Practice in the Superior 
Courts of Common Law.^C. 17. I. 

Property Tax ; to continue the Duties on Profits arising from Pro- 
perty, Professions, Trades and Offices, and to amend the Act 
imposing the same.— C* 12. G. B. 

Prosecutions, to enable Guardians and Overseers of the Poor to in- 
stitute and conduct, in certain Cases. — C. 11. E, 

to amend the Law relating to the Expenses of, in certain Case9> 

C. 55. E. 

Public Health Act (11 & 12 Vict. c. 63), to amend,— C. 60. E. 

Public Works, Fisheries, &c. ; to authorize for a further Period the 
Adyanoe of Money out of the Consolidated Fund to a^ limited 
Amount for carrying on Public Works and Fisheries, and 
Employment of the Poor,--C. 23. U. K. 

Public Works ; to authorise for a further Period the Applioation of 
Money for the Purposes of Loans for carrying on.-^C. 51, I. 

Publie Works and Buildings, to make better Provision for the Di- 
rection of. — C. 42. G. B« & I. 

Quarter gessiopg (Courts of), to consolidate and amend the Laws 
relating to.-^C, 57. I. 

— ^ to Qoasolidale and amend the Acts regulating the Duties of 
Justices of the Peace out of.— •C. 93. I. 

Queeu^s Bench (CauH of), to regulate the Salary of the Chief Jus- 
tice of.-^C, 41. B. 

Railways, to repeal & 10 Vict. c. 105, for constituting Commis- 
sioners of.— C. 64. G. B. & I. 

Reoogniaaneee (Forfeited), for the better Collection of.*«-C. 90. I. 

Regent's Park, ibr transferring the Duties of pavings &o. Parts of 
the Crown Estate in the District of, from the Commissioners 
acting under several Acts of Geo. 4 and Will. 4^ to the Pa- 
rishes. — C. 95. E. 
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Begiatration of Compoiind Hoasebolders^" to amend the Laws for. 

— C. 14. E. 
Bents. See Fee-farm Rents. 
Representative Peers, to regulate certain Proceedings in relation to 

the Election af.^C. 87. S. 
Roads; for amending the Acts relating to Highland Roads and 

Bridges O. 6a S. 

Salaries of the Chief Justices of the Courts of Queen's Bench and 

Common Pleas, to regulate.*^C. 41. E. 
Sale of Arsenic Regulation.-*- C. 13. O. B. ic I. 
School Sites Acts Amendment ; to amend the Acts for the granting 

of Sites for Schools.-- C. 24. G. B. 
Sea-going Vessels, to consolidate and amend the Laws relating to 

the Boats and Lights to he carried by.-^C. 79. U. K. 
Seamen's Fund. Bee mSbrohant Seambits Fund. 
Servants ; for the better Protection of Persons under the Care and 

Control of others, as Servants. — C. 11. E. 
Sewers; to amend and continue the Metropolitan Sewers Acts. — 

C.75. E. 
Sheep, &c. ; Contagious Disorders Prevention ; to continue 11 & 12 

Yiot. 0. 107, to prevent the spreading of contagious or infec- 
tious Disorders among Sheep, Cattle, and other Animals. — 

C.69. U.K. 
Smithfield Market Removal ; for providing a Metropolitan Market 

and Conveniences connected therewith, in lieu of the Cattle 

Market at Smithfield,-^ O. 61. E. 
Soap Duties ; to continue certain of the Allowances of the Excise 

Duty on Soap used in Manufactures.^-^. 59. G. B. 
Solicitors, for amenaing the several Acts for the Regulation of. — 

C. 8S. E.&L 
St. Alhan's Bribery Commission ; for appointing Commissioners to 

inquire into the Existence of Bribery in the Borough of 

St. Albao— a 106. E. 
Stamp Duties gittnted by 5 & 6 Vict. c. 82, to continue, and to 

make Regulations for collecting and managing the same. — 

C. 18. G. B. & I. 
Steam Navigation, to consolidate and amend the Laws relating to 

the Regulation of, and to the Boats and Lights to be carried 

by Sea-going Vessels.— C. 79. U. K. 
Stook in Trade; to continue the Exemption of Inhabitants from 

Liability to be rated as such, in respect of Stock in Trade or 

other Property, to the Relief of the Poor. --C. 47. £. 
Summary Jurisdiction ; to consolidate and amend the Acts relating 

to certain Offences and other Matters, as to which Justices of 

the Peace exercise Summary Jurisdiction. — C. 92. I. 
Supplies, Appropriation of.^-^C. 101. U. K. 
Survey of Gre:«t Britian, &c. ; to continue the Survey of Great 

Britain, Berwick-upon Tweed, and the Isle of Man. — C. 22. 

G. B. 
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Taxes (Asiessed), to enlarge the Period allowed for oompounding 

for Assessed Taxes.— C. 93. G. B. 
Tenant. See Landlord and Tenant. 
Tithe Rentcharee Assessment, to amend 3 & 4 Will. 4, c. 90, in 

respect of the Assessment of Tithe and Tithe Rentcharges for 

certain Rates. — G. 50. £. 
Tithe Commutation Acts, to proyide for the Completion of Proceed- 
ings under. — C. 53. £. 
Trades, to continue the Duties on Profits arising from.—C. 12. G. B. 
Trial of Ofienders, to make furtherproyision ror. — C. 55. £. 
Turnpike Acts Continuance. — C. 37. G. B. 
Turnpike Roads, to continue 4 & 5 Vict. c. 50, for authorizing the 

Application of Highway Rates to. — C. 30. £. 

to continue certain Acts for regulating. — C. 44. I. 

Turnpike Trusts, to &cilitate Arrangements for the Relief of, and 

to make certain Provisions respecting Exemptions from Tolls. 

-C. 38. E. 

United Church of England and Ireland, to repeal certain Statutes 
relating to the Irish Branch of. — C. 71. I. 

Unlawful Oaths; to continue 2 & 3 Vict. c. 74, to extend and 
render more effectual for Five Years an Act (4 G. 4. c. 87,) 
to amend an Act (50 G. 3, c. 102,) for preventing the admi- 
nistering and taking unlawful Oaths, as the same is amended 
by 11 & 12 Vict. c. 89.— C. 48. I. 

Vice-Chancellor, to enable her Majesty to appoint, in the Room of 
Sir James Wigram. — C. 4. E. 

Victoria Park, to amend 4 & 5 Vict. c. 27, and 5 Vict. Sess. 2, c. 20, 
enabling the CommisRioners of Woods to purchase Lands for, 
and to form; and to indemnify the Trustees of Copyhold 
Lands held in Trust for her Majesty. — C. 46. E. 

Westminster, for transferring the Duties of paving, &c. Parts of 
the Crown Estate in certain Streets and Places in, from the 
Commissioners acting under several Acts of Geo. 4 and 
Will. 4 to the Parishes ; and for transferring the Jurisdiction 
of the said Commissioners over certain other Places in West- 
minster to the Commissioners of her Majesty's Public Works 
and Buildings. — C. 95. E. 

White Herring Fishery (British), to amend the Acts relating to.— 
C. 26. G. B. 

Windows, to repeal the Duties payable on Dwelling Houses accord- 
ing to the Number of. — C. 36. G. B. 

Woods, Forests, &c. ; to make better Provision for the Management 
of the Woods, Forests, and Land Revenues of the Crown ; 
and for the Direction of Public Works and Buildings.— 
C 42. G. B. & I. 



14 ^ 16 Vict. 167 

Woodsy rCommisBioners of), to alter and extend the Powers of 

9 oc 10 Vict. c. 38, to empower them to form a Royal Park 

in Battersea Fields. — C. 77. £. 
to amend 4 & 5 Vict. c. 27, and 5 Vict. Sess. 2, c. 20, enabling 

the Commissioners to purchase Lands for, and to form Victoria 

Park.— C. 46. E. 

Yarmouth (Oreat\ for confirming a certain Provisional Order of 
the General Board of Healtn for applying the Public Health 
Act, 1848, to the Borough of.-C. 80. E. 
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